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Kaiipat Mammu,

Kazakcran PecmmyOumnkacsol
Koncturynusiabik Kenecinin
Teparacsl,

A3usabIK KOHCTUTYIMSUIBIK COTTAP
JKOHe 0alaMa MHCTUTYTTAp
KAybIM/IACThIFbIHBIH Teparacel,
KoHcTHTYHHAIBIK 0aKbLIAY
opranaapsiabiH Eypa3usiibik
KAybIMJACTHIFbIHBIH Teparacel

KypmerTi cuMno3uymra KaTbiCylIbLIAP, XaHBIM/AP MeH MbIp3aJiap!

Kesz-kenren xanplk yiiiH Toyencizmik aereH Oara KeThnec KYHIBUIBIK,
OpBIHJANIFaH apMaH, KOHFaH 0aK. OHBIH 9p COTI, KYH1 KbIMOAT.

PecniyOnukambI3IbIH ereMeH 11 1 00JIbi, ¥JIbl ganajga MOoHTUTIK MeMIICKET
KYPY MYPAThIHBIH OPbIHAJFaHbIHA OMBLT OTHI3 KB

Toyencizaik sxkone KOHCTHTYIUS YFRIMIIAPHI 63apa ThIFbI3 OalIaHBICTI. ATa
3aH — ToyeNnCI3AIrMI3AiH TYFBIPbI, OapIia TaObICTAPBIMBI3bIH 0aCTaybl.

Cizoepni Kazakcran Pecnybmukacel Toyencizairinig 30 >KbULABIFBIMEH
xoHe KoHCTUTYIMS KYHIMEH KYTTBIKTAI, (DOPYM/IbI alllbIK JICT JKapusiiayFa pyKcat
eTIHI3EP.

YBa:xkaemble YYAaCTHUKH CUMIIO3HyMa!

B moboM rocynapctBe HE3aBUCHMOCTb — 3TO BCEHAPOAHOE JIOCTOSIHUE,
KOTOpPOE HEOOXOJUMO MPOYHO 3aKPENUTh, O€pedb U YKPeIisTh. JJOMUHUPYIOUUM
B MEXIYHapOJHOM TPAaKTUKE sBIsSETCA O(GOpMIEHHE OCHOBOIOJIATAIOIINX
AJIEMEHTOB FOCY1apCTBEHHOCTH B OCHOBHOM 3aKOHE CTPaHBI.

3a ot roael B KazaxcraHe Bce KpyIHbIE IIard B IOCJIEAOBATEIBHOM
CTPOUTEIBCTBE CYBEPEHHOI'0 TOCYAApCTBA OCYILIECTBIBSUIMCH B COOTBETCTBUU C
npunsatod 30 aBrycta 1995 roma Ha pecnyOnMKaHCKOM —pedepeHayme
Koncrutynueit. [leiicrBytomas Kouctutynus PecnyOomuku Kazaxctan Obiia
ununuupoBaHa IlepseiMm Ilpesunenrom Pecnybnuku Kazaxcran — Enbacsl
Hypcynranom AbumeBnuem HazapOaeBbim.

OcCHOBHOW 3aKOH, NMPOHU3aHHBIA JyXOM E€IWHCTBA HapoJa W BIWTABIIUN
ero MHOT'OBEKOBBIE LIEHHOCTH, IIPOTPECCUBHBIE uaeu MHUPOBOTO
KOHCTUTYLHMOHAJIM3Ma  CO3JaJI  IPOYHYXO  IPABOBYK)  OCHOBY  HaIlEl
HE3aBUCUMOCTH.

Konctutynmss omnpenenuna CTpPaTETMYECKHM Kypec W IMPUOPUTETHI
cyBepeHHoro Kazaxcrana — yTBepkJaeHue ce0si AEeMOKPAaTUYECKUM, CBETCKHUM,
IPAaBOBBIM M COLMAJIBbHBIM TOCYAAPCTBOM, BBICIIMMHU LEHHOCTSIMU KOTOPOIO
ABJIAIOTCS YENIOBEK, €ro »U3Hb, MpaBa U CcBOOOAB.. Ha BbiciieM ypoBHE ObuLIU
3aKpeIyieHbl BC€ HEOOXOauMble aTpuOyThl COBPEMEHHOM  Ka3aXCTaHCKOM
rOCyJ1apCTBEHHOCTH.



ITocnenoBarenbHas peanuszanus CO3UAATEIILHOTO MOTEHIMAJIA
KoHcTuTynmm, crporoe ciaegoBaHHWE €€ NPUHUUIIAM W HOpMaM SIBWJIHCH 3aJ0TOM
MUpa U CTaOUIBHOCTH, YCTOMUMBOIO Pa3BUTHS TOCYIapCcTBa U 00IIECTBA.

Joporue yyactHuku Cumnosuyma!

CerogHsi mepea HallMMU CTpaHaMU CTOSIT CEPbE3HBIE BBI3OBBI. Bce ere
MPOJIOJKAETCS KOPOHAaBUpYCHas MaHAeMus. Mbl KUBEM B YCJIOBHUSAX HOBOU
uudpoBoii peanbHocTH. [lanaeMus HaoMHUIa MUPY 0 BakHOCTH UHTEpHEeTa.

Bynyun HeoTbeMsieMONl YacTbl0 COBPEMEHHOIO OOIECTBAa, HWHTEPHET
OKa3bIBAET KOJIOCCAIbHOE BIMSHHUE U HAa 0OECIIeUeHNE BEPXOBEHCTBA IIPaBa.

B cBa3u ¢ HapacTanumem MacmTaboB HM(PPOBU3AIMHU aKTyaIU3UPYIOTCS
npoOIeMbl 3alUTHl MEPCOHANBHBIX JAHHBIX U peaju3allid KOHCTUTYIIMOHHBIX
IIpaB rpak1aH Ha HEMMPUKOCHOBEHHOCTh JOCTOMHCTBA U YACTHOM KU3HHU.

CnenyeT OTMETUTB, YTO HE3aBUCUMO OT TOT'0, HACKOJBKO CETOAHS pa3BUTa
uudpoBasi peanbHOCTh, HHPOPMAIMOHHBIE TEXHOJOTUHW B TEPBYIO OYEpEb
JOJIKHBI CIY>KUTh MOBBIIIEHUIO 3P(EKTUBHOCTH peaan3alud KOHCTUTYIMOHHBIX
IIpaB 4eJIOBEKa.

[loaToMy HeoOX0auUM HaJIeKAIUH MeXaHU3M oOecleueHus MpaBOBO
3alUThl OTMEUYEHHBIX KOHCTHUTYLUMOHHBIX LIEHHOCTEH B YCIOBHSIX HUPPOBOH
LUMBWIN3ALIHH.

JlaHHBIE BOMPOCHI SBISIOTCS MPEIMETOM HACTOAILIETO cUMIo3uyma. B ero
paboTe B OHJIAH peXUME YyYaCTBYIOT JeJerallid MeXIyHapOJHbIX OpraHU3aluH,
MPEACTABUTENIN OPTAaHOB KOHCTUTYLIHOHHOTO KOHTPOJIS, CYJOB U IPaBO3AILIMTHBIX
YUPEXKICHHUM, a TaKKe BUIHBIE OOIIECTBEHHBIE JAESITEIM U HM3BECTHBIC YUEHbIE
6onee 30 crtpan. Yepe3 cmneumanbHbIi KaHal B CETH Yyou-tube CHMIIO3UYM
JOCTyIEeH o01ecTBeHHOCTH Ka3axcTaHa U cTpaH-apTHEPOB.



Kacbim-Komapt Tokaes,
IIpe3unent
Pecnyoamku Kazaxcran

YBakaemble Y4ACTHUKH CUMIIO3UyMa!

MexnayHapoaubli cumnosuym «3Ipa HMurtepuera: BepxoenctBo Ilpasa,
Ilennoctu  Yenoeka, ['ocymapctBeHHas HeszaBucumocTts»  OpOXOaUT B

MpeAABEPUN  BAXXHOTO ISl HaIero rocyaapctBa coOwbitus - 30-metus
HezaBucumoctn Pecnybnuku Kazaxctan, u mpuypodeH K mpa3aHoBaHUIO JlHs
Koncturyuuu.

KazaxcTtaH, 0OCHOBBIBasiICh HA MHOT'OBEKOBOM HMCTOPHUH T'OCYIapCTBEHHOCTH,
3a KOPOTKHUM MEPHO] C MOMEHTa OOpETCHHUSI HE3aBUCUMOCTH 3aJI0KUI (DYHITAMEHT
3O PEKTUBHBIX TIOJIMTHYECKOM M MPABOBOM CHUCTEM, KOHKYPEHTOCTIOCOOHOM
PHIHOYHOM SKOHOMMKH, 0€301MacHOM KU3HU Tpa)aaH.

JletictBytromas Koncrurymusa Pecnyonmmkn KazaxcTan oTKpblIa HOBBIM dTall
COBPEMEHHOI'0 KOHCTHUTYIIMOHHOTO CTpPOHMTEIbCTBA. B cooTBercTBHE ¢ Hel
PecnyOnmuka Kazaxcran yTBepKmaeT ceOs JAEMOKpPaTHYECKHM, CBETCKHUM,
MPaBOBHIM U COLMAIBHBIM TOCYJapCTBOM, BBICIIMMH IIEHHOCTSIMHU KOTOPOTO
SIBJISIFOTCS YEJIOBEK, €T0 KU3Hb, MPpaBa U CBOOOIBI.

PazButne rocymapcTBa mpOUCXOAUT Ha OcHOBEe KOHCTHUTYIIMH, B IOJHOM
COOTBETCTBUHM C €¢ OYKBOM M JIyxXxoM. Bce KpymHBIE MOCTHKEHHS Ha IIYTH
COBPEMEHHOI'0 TOCYJapCTBa U TPaXKJAHCKOTO OOIIEeCTBa OCHOBAaHBI Ha MPUHITOM
BoJiei Hapos1a OCHOBHOM 3aKOHE.

OH 3HAYWTENILHO pa3JABHUHYJ TOPU30HTHI MpPaB MU CBOOOJ dYEIIOBEKA M
rpakJIaHNHA, CTaB COCPEIOTOUCHHEM OOIIENPU3HAHHBIX IIEHHOCTEH U HaJeKHOU
OCHOBOM CTaOMIILHOI'O Pa3BUTHUS CTPAHBI.

CUMBOJIMYHO, UYTO HACTOSIIMHM CHUMIIO3UYM MPOXOAUT B  paMKax
npenacenarenbctBa  KoncturymumonHoro Coera Kazaxcrtana B Accounmanuu
a3MaTCKUX KOHCTUTYIIMOHHBIX CYyJI0B M EBpasuiickoii accouuanuyd OpraHoB
KOHCTUTYIIHOHHOTO KOHTPOJIS.

Ha cummosmyme TIpUCYTCTBYIOT AaBTOPUTETHBIC MEXKIYHApOIAHBIC U
OTCYCCTBEHHBIC JKCIEPTHI B 00JACTH KOHCTUTYLHOHHBIX IIPABOOTHOIICHUM, YTO
MTO3BOJIMT BBEIPA0OTATh IIYTH PEIISHHUS 00CYXIaeMBIX BOIIPOCOB.

Tema cummno3nymMa uMeeT TVIOOAIbHBIM XapakTep W akTyalibHa ISl BCETO
MHPOBOTO COOOIIIECTRA.

CeromHs HEBO3MOXHO IIPEACTABUTHh JKU3HH 0€3 IITHPOKOIOCTYIIHOTO
NutepHera, mnudpoBbIX TEXHOJOTMH B cdepe TOoCyaapCTBEHHBIX YCIYr U
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oOpa3oBaHus, OHJIAWH IUJIaTeKeW, aBTOMATH3AlMU MPOU3BOJICTBA, JIEKTPOHHOTO
JIOKyMEHTO000pOTA.

Bce 310 B KOMIUIEKCE yay4IllaeT KaueCTBO KU3HU YEJIOBEKa.

Mpbl cTOMM Ha MOPOre 3MOXM YCKOPEHHOTO Pa3BUTHUS MCKYCCTBEHHOIO
MHTEJUIEKTa U MPOPBIBHBIX PEIICHUN Ha OCHOBE aHaiu3a OoybIIMX AaHHBIX Mx
aKTUBHOE BHEAPEHHE BO MHOIOM OIpEAeNsieT MPOrpecCUBHOCTh Ka)KIOro
rocy/1apcTBa.

KazaxcranoM mpuHsATa U peanu3yeTcss TOCYyAapCTBEHHAs MporpaMmma
«udposoii Kazaxctan», KoTopas mnpu3BaHa CO3[aTh YCIOBUA I TNepexoia
HSKOHOMHUKH CTpaHbl Ha NPUHIUIHAILHO HOBYIO TPACKTOPUIO Ppa3BUTHS,
o0ecreynBaroIlyo co3fanue HudpoBoil 3KOHOMHUKK OYIYIIETO B JIOJTOCPOYHOM
MEePCTIIEKTUBE.

AxTuBHas nH@poBU3aALMUS IOMOTJIA HAM B MEPUOJ TAaHAEMUH, K IPUMEPY, B
BONIPOCAX JAMCTAHIIMOHHON WACHTU(MUKAIMK M OTKPBITHS CYETOB JUIsl BbIIAayu
COLIMAJIBHBIX TMOCOOMH, NpPeNOoCTaBICHUS MEAMIIMHCKOM TOMOLIM, OOy4eHHs,
OCYIIECTBJICHHSI TIPABOCYIUSI.

Bmecte ¢ TeM macimiTaObl U CKOPOCTh LHM(POBOIO Pa3BUTHUS CTABAT MEpe]
MEXIYHAPOJIHBIM COOOIIECTBOM CEPhE3HbIE 3aJlayd - O0ECNEeYUTh COOJIOJECHUE
(GyHIaMEeHTaNbHBIX TpaB U CBOOOJ 4YeNOBEKa M TpakJaHWHA, 3aIIUTUTH €ro
3aKOHHBIE MHTEPECHI, UCKIIIOUUTHh LIU(PPOBOE HEPABEHCTBO, COXPAHUTH HUDPOBYIO
HE3aBUCUMOCTh O0IIECTBa U IrOCYJ1apCTBa.

BaxxHolt 3amaueit siBIs€TCS COXpaHEHHE IpaBa Ha HENPUKOCHOBEHHOCTH
YaCTHOM >KM3HU, JTUYHYIO U CEMEHHYIO TailHy, TaillHy NHepenucku, TeaehOHHBIX
MEePEeroBOpoB, cooOleHnid. DTU MpaBa 3aKperieHbl Bo BceoOiei nexiapanuu
paB 4YelloBeKa, rapaHTUpoBaHbl Hamied KoHCTUTynMed M uxX coOJI0JeHue -
Ba)KHEMIIas 3a/laya Tocy/1apcTBa.

B cBsi3u ¢ 3TUM Ha mepegHuil IUIaH BBICTYHAIOT BONPOCHI 3P (HEKTUBHOTO
MPaBOBOTO PETYJIMPOBAaHUA IU(GPOBOrO MPOCTPAHCTBA HA MEXKIAYHAPOJIHOM
YpOBHE.

VBepeH, 4YTO OOCYXIEHHUE OTUX M JPYTUX aKTyaJbHbIX TeM OyIeT
CIOCOOCTBOBaTh  JaJIbHEHIIEMY  COBEPLIEHCTBOBAHWIO  KOHCTUTYLMOHHOTO
CTPOUTENBCTBA B ANIOXY II100adbHOM UG POBON TpaHCHOPMALIIH.

XKenato yuacTHUKaM cCUMIIO3WyMa TUIOAOTBOPHOM paboThI!



Gianni Buquicchio,
President of the Venice Commission

Mr President of the Constitutional Council of Kazakhstan,
President of the Constitutional Courts Members of the
Association of Asian Constitutional Courts and Equivalent Institutions
(AACC) and the Eurasian Association of Constitutional Review Bodies
(EACRB) Constitutional Judges, Ladies and Gentlemen,

1. While it is a pity that we still have to meet over video message, it is
nonetheless a great pleasure for me to be able to greet you online and to have this
exchange of views.

2. Let me start by congratulating the Kazakh people on the occasion of the
30th anniversary of the Independence of Kazakhstan. This is an important
milestone for your country.

[Internet Era]

3. I hope that — despite these unusual circumstances — we will have useful
discussions during this Symposium on “The Internet Era: The Rule of Law, the
Values of Person and the State Independence.”

4. How does the Internet Era affect the work of Constitutional Courts and
equivalent bodies in their aim of upholding the Constitution and thereby the rule of
law? Well, it has strongly impacted their manner of working. This impact has
further increased during the Covid-crisis.

5. For instance, your IT systems depend on the availability of an open
Internet in order to function. When you prepare your cases, you carry out research
for relevant information on the Internet. You publish your decisions on the Internet.
Without the use of the Internet, an efficient Constitutional Court would be
unthinkable today.

6. In addition, the Internet can be an important subject matter of your
judgments. The Internet is regulated by numerous national and international legal
provisions and you may be called upon to decide on the constitutionality of these
texts.

7. We have to ensure the human rights of everyone in the digital world are
respected and protected. The rights and freedoms of internet users include the right
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to freedom of expression, freedom of assembly, association and participation,
privacy and data protection, education, protection of children and freedom from
gender-based violence.

8. All individuals should be enabled to exercise their rights and freedoms
equally online and offline. Effective access to and enjoyment of the rights and
freedoms, both offline and online, requires ensuring online safety and security for
all. This may imply that the regulations required to ensure and protect these rights
online differ from the regulations that apply offline.

9. For instance, a number of complex issues arise concerning the regulation
of speech on the internet:

* What is the extent of the freedom of expression on the Internet?

* Is expression on the Internet limited, for instance when it constitutes hate
speech?

* Do hate speech and honour and dignity require that speech on the internet
be regulated differently than speech that occurs through other mediums/in other
forums?

* Should some be better protected on the internet, for instance children or
victims of gender-based violence?

10. We should always remember that to allow for a vivid democratic
discussion, criticism — even harsh ones - of politicians must be possible. As public
figures, they are provided less protection against criticism than the ordinary citizen.

11. Another aspect is data protection. More and more aspects of our private
lives are stored on the Internet, in databases.

12. Who is allowed to have access to this data? We must ensure that the
access of the State, of the police and other investigative authorities to this data
remains limited and that access is granted only in specific cases and under the
control of an independent judge.

13. The Venice Commission’s Rule of Law Checklist provides relevant
arguments for these discussions, notably as concerns surveillance of the individual
by the State.

[co-operation with AACC en EACRB]

Chairman Mami,

14. T am pleased that, under your chairmanship, this Symposium unites
Constitutional Courts and Councils and Supreme Courts from two regional groups:

* the Association of Asian Constitutional Courts and Equivalent
Institutions (AACC) and

* the Eurasian Association of Constitutional Review Bodies (EACRB).

15. The Venice Commission is pleased to have concluded important co-
operation agreements with both groups and we remain fully committed to these
agreements.

16. In addition to mutual information and participation, these agreements
provide for the active contribution of your Courts and Councils to the Venice
Commission’s CODICES database.
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17. We are pleased about your active contribution to the CODICES
database. In this respect, the Venice Commission is particularly grateful to your
liaison officers for their invaluable co-operation.

18. I warmly invite the Member Courts, which have not yet done so, to
appoint liaison officers and to do so now. The liaison officers regularly send us
summaries - précis - of your key decisions to include into CODICES, which is the
public database. They also have access to the restricted Venice Forum for direct an
exchange of information between the Courts.

19. Established in 1996, CODICES already contains some 11.000
judgments. It is a showcase of your case-law and it is essential that you present
your constitutional cases to the other Courts within the region and world-wide in
this way.

[WCCJ]

20. The co-operation with the AACC and EACRB is an important vector in
the framework of the World Conference on Constitutional Justice in which you
participate. Most of your Courts present are already members of the World
Conference but I call upon those of you who have not yet joined to do so urgently.

21. Next year, the World Conference will hold its 5™ Congress on
“Constitutional Justice and Peace”. This Congress will be kindly hosted by the
Constitutional Court of Indonesia. Please be an active part of the World
Conference, which already unites 117 Constitutional Courts, Councils and Supreme
Courts.

22. I would like to thank the Constitutional Court of Indonesia for hosting
the 5™ Congress and for the careful and thorough preparations for this event.

Chairman Mami,

23. Let me conclude with congratulating you for having chosen this
important topic for this Symposium. I am sure that through our exchanges we will
learn a lot about this The Internet Era.

24. The Venice Commission and the World Conference on Constitutional
Justice stands ready to continue our fruitful co-operation.

Thank you for your attention.
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JpHa AHpusH,
Ipencenarenns Cyna EBpa3suiickoro
IKOHOMHUYECKOI0 COK3a

YBaxaemble OpraHu3aTOPHI
U YYaCTHUKU MeKIyHapOIHOr0 CUMIo3uyma!

Breipakato BaM MNpU3HATENBHOCTh 3a MPOBEJCHHE BBICOKOTO QopymMa H
MPUTJIAIIEHUE IIPUHATH B HEM Y4YacTHE W MPHUBETCTBYHO OT umeHu Cynaa
EBpa3uiickoro 3kx0HOMHUYECKOTO coto3a/l

Tema cumnosuyma: «3Ipa HMuarepuera: BepxoBenctBo IIpaBa. IlenHocTtu
Yenoseka, I'ocynapctBeHHass He3aBUCMMOCTB) SIBIIAETCS KaK HUKOI/IA aKTyaJIbHOM
1 BOCTpEeOOBaHHOIA.

CerogHsi B CBETE HOBBIX BBI30BOB U YI'PO3 TPETHETO THICAYEIETUS TEPEN
IIPAaBOM CTOMT 33/1aya aJaNTUPOBATHCA K HOBBIM PEAJIUAM, COXPAHSSA MPU ITOM Kak
CBOIO POJIb B MUPE, TaK U 0a3UCHBbIE OOIIETPU3HAHHBIEC TPUHIUIIBI U UHCTUTYTHI.

[loguepkHy TJaBHBIM TE3UC O TOM, UYTO BEPXOBEHCTBO IpaBa JIOJHKHO
OCTaBaTbCSl OCHOBOM JUIsl JEWCTBUM BCEX TOCYAapCTB W  MEXIYHAPOIAHBIX
oprann3auuii. @DyHIaMEHT COBPEMEHHOIO MHPOMNOPSNKA JIOJKHBI CKPEIUISATH
oOuIenpu3HaHHble MPUHLUITBI 1 HOPMBbI MpaBa.

IIpaBo He ctouT Ha MecTe. OHO pa3BHBAETCS, OTPAXKAsl MPOUCXOIAILINE B
MUpe U3MeHeHus. B 3Toi CBs3M, NIPUOPUTETHOH ABISIETCS paboTa MO YKPEIICHUIO
MIPAaBOBBIX OCHOB IIPOTHBOAEHCTBHS HOBBIM YIPO3aM U BbI30BAaM, BO3PACTAIOIINM B
CBS3M C TIOBCEMECTHBIM BHEJAPEHHEM LU(PPOBU3ALMU U MNPOHUKHOBEHHIO
MHTEPHETA BO BCE cepbl )KU3HU 0OIIECTBA.

BepxoBeHCTBO npaBa 00beIUHSAET BayKHEUIIIME IEHHOCTH LIUBUIM30BAaHHOTO
YeJIOBEYECTBA M BBICTYMAET 0a30BbIM MPUHIIMIIOM MEXIYHApOJHOTO IpaBa H
HAallUOHAJIbHBIX ~ KOHCTUTYLIMH, KOTOPBIM  PYKOBOACTBYIOTCSI ~COBPEMEHHBIC
JEMOKpPAaTHUYECKUE TOCYIapCTBA.

BepxoBeHCTBO mpaBa O3HA4aeT CBA3AHHOCTh TIOCYJIapCTBa IPaBOM,
OCHOBHBIMH IIpaBaMU U CBOOOJIaMHU YEJIOBEKA U TPaXJTaHUHA.

B spy unrtepHera uudpoBas cpega MOXKET B CHIIy caMOil CBOEH Mpupojibl
pa3MbIBaThb OCHOBbI YAaCTHOW JKM3HU W (PyHIAMEHTAJbHBIX MpaB, TEM CaMbIM
MOAPBIBAsI OTBETCTBEHHOE IPUHATHE PEIICHHHU. 3AECh KPOETCSA NOTEHUMAJIbHAs
BO3MOXHOCTbH MOJPHIBA BEPXOBEHCTBA MpaBa IMyTeM OCIA0JICHUs] WK pa3pyLIeHUs
npaBa Ha YacCTHYIO >KWU3Hb, O'PAaHUYEHUsI CBOOOJbI KOMMYHHUKAIIMI WU CBOOOIBI
00BeIMHEHNUH, a TaKkKe MPOU3BOJIBLHOTO BMEIIATEIHCTRA.
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VYcraHoBieHHEe BEpXOBEHCTBaA IpaBa B IHTepHEeTe U B ocTaabHOM LHU(DPOBOM
MUpe NMOTpeOyeT YTOUHEHUsI HOPM, 3aTParuBaroInX CBOOOY BBIPAKEHUSI MHEHUS,
JEeSTENbHOCTh YaCTHBIX CTPYKTYp (OCOOEHHO KOpropaluii), a TakXke IpaBa
YeJioBeKa, 3allUTy JaHHBIX M KUOEpPHpPEeCTYMHOCTh; MPU H3TOM BO3HUKAET
HEO0OXOIMMOCTh OTBETUTH HAa BOIPOC: KaK HANTH HEOOXOIMMOE PABHOBECUE MEXKIY
Ha3BaHHBIMU ACIIEKTAMM B 3TOM HOBOM cpeje?

[lonarato, 4YTO KOHCTPYKTHUBHOE OOCYXIEHHUE TEMaTUYECKOTO BOIpOCca
CUMIIO3UyMa OKa)XeT IIO3UTUBHOE BIMSHUE Ha BBIPAOOTKY pallMOHATBHBIX
MOJIXOJIOB K PEUICHUIO HAa3pEBIINX BOIPOCOB.

XKenato BceM ydacTHHKaM BBICOKOTO (hopyMa IIJIOJOTBOPHOW pabOThl U
YCIIEXOB B JOCTH)KEHHUH pe3yiibTaTa Ha aKTyaJlbHOM JUCKYCCUOHHOM IJIOIIAIKE.

bnaronapto 3a BHUMaHHe.
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Dr. Frauke Bachler,

General Director

German Foundation for International
Legal Cooperation e.V. (IRZ)

Honourable President Tokayev,
Distinguished Guests,

A warm welcome on behalf of the German Foundation for International
Legal Cooperation.

We feel privileged to support your annual symposium once again.

As usual you have chosen a topic closely connected to the personal life and
experience of people all over the world.

A topic with serious and complicated legal implications.

Worldwide we can see the antagonism between freedom of information and
opinion on one hand and personal rights as well as public interests on the other
hand.

But let me first of all congratulate the Republic of Kazachstan on the 30th
anniversary of the Year of Independence and the forthcoming Constitution Day on
30 August.

Today, the German Foundation for International Legal Cooperation (IRZ)
can look back on over ten years of partnering successfully with the Republic of
Kazakhstan.

Ever since, the IRZ has been assisting Kazakhstan with comprehensive
judicial reforms. In addition to the Constitutional Council, our permanent project
partners include the General Prosecutor’s Office, the Supreme Court and the
Ministry of Justice.

A very warm welcome to all the distinguished representatives of our partners
present here today.

Cooperation with the Constitutional Council began in 2012 with the then
impending reforms of the Criminal Code and the Code of Criminal Procedure in
Kazakhstan, focusing on the rule of law and the protection of human rights.

Today’s symposium clearly follows the path we have started together,
especially the focus of the second session on human rights and freedoms on the
Internet.

Professor Paulus, Justice of the German Federal Constitutional Court and our
expert with a Chair in Public Law since 2006 at the University of Gottingen and
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since 2018 President of the German Section of the International Commission of
Jurists will contribute in this context with his focus on “The Right to be Forgotten™.

We are very grateful for his valuable and highly legally qualified
contribution.

Since 2013 the annual spring meetings in Akbulak form an integral part of
our cooperation with Kazakhstan.

We have been promoting the roundtable discussions of manifold current
legislative projects mainly in procedural law.

This was always with the view to a guarantee of proper protection of the
constitutional rights of citizens.

The significance and directive of the constitution has ever since been
strongly emphasised during your annual Conferences on constitutional law in
August since 2012.

Since 2013 we regularly welcome the delegations of the Constitutional
Council to Germany.

The Federal Constitution and the regional constitutional court jurisdiction are
at the heart of these visits.

Unfortunately, study visits have not been possible during the pandemic in the
past two years.

But two online events were held this year to replace a study visit:

One on the topic of a constitutional complaint, which does not exist in
Kazachstan yet, at least not in a form like it is applied in Germany.

Another one on the topic of administrative procedure and its importance for
the rule of law.

This took into account your new Administrative code of Procedure which
recently entered into force on 1* July 2021.

We will continue to support the overall goal to modernise the legal and
judicial system in terms of stability and development as well as the expansion of all
forms of political responsibility.

Only the implementation of legal norms that facilitate fundamental rights and
optimise the development of all stakeholders will eventually guarantee an
appropriate level of development of civil society, political culture and democracy.

In this process the role of all stakeholders present here today cannot be
overestimated.

We cherish our valuable professional exchanges.

Moreover, over the years, a close and trusting partnership has developed,
which both parties have benefited from.

Thank you for your warm reception,

thank you for your professional expertise,

thank you for your trust and finally

thank you for your attention!
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Kaiipat Ke1umoeros,
IIpencenarennb AreHTCTBa

10 CTPATErH4eCKOMY
IVIAHUPOBAHMIO U pepopMam
Pecnyosimku Kazaxcraw,
Ynpapasiomui
MexayHapoaAHbIM (PMHAHCOBBIM
HEHTPOM «ACTaHa»

Poabr M®PIIA B undpoBu3anuu 1 3BOJIOUNY MPABOBOI CHCTEMBI

YBaxaemble YYaCTHUKH CUMIIO3UYMA, 1aMbl U rocnoua!

BHenpenue mudpoBbIX TEXHOJOTHH BO Bce cepbl KU3HEACATSIBHOCTH Ha
MPOTSHKEHUH TTOCIICTHETO JECATUICTHS ONPEICIUIO 3HAUYNTCIIbHBIC U3MCHEHUS B
XapaKkTepe U CTPYKType MPOU3BOACTBA, TOPTOBO-3KOHOMHUYECKHX OTHOIICHUAX, H
JAPYTEX OOIIECTBEHHBIX OTHOIICHHSX, & TAK)KE WX IMPABOBOTO PETYITUPOBAHHUS.

CrpemuTenbHOE IBMIKEHHE K HOBOMY TEXHOJOTHUECKOM VYKIATy CO3/aeT
oTpaciu B (()MHAHCOBOHM W MPaBOBOH cdepe, Ka3aBIIMECsS MajJ03HAYMTEIbHBIMU Ha
3ape MuQpPoBOro TPEeHIA.

M3meHeHne OOIIECTBEHHBIX OTHONIEHUH JTOJDKHO HEMHHYEMO ITOBJICYb 3a
co0oli M3MEHEHHEe JCHCTBYIOIIMX W CO3JaHUE HOBBIX IPABOBBIX IPOIIECCOB U
OTJICJTBbHBIX HHCTUTYTOB.

B nyOnuuno-mpaBoBoit  cepe  1mudpoBuzanus crtaiga  (HaKTOpoM
TpaHCOpMAalMK  TPABOBBIX  KaTErOpWH, KOHIEMIHS  «TOCYIapCTBEHHOTO
CYBEpEHHTETa» HE MOXXET HWIHOPUPOBATh  KOHICHIMH  «HAIIMOHAJIHLHOTO
WH(POPMAITMOHHOTO MPOCTPAHCTBAY, KKHOEP-CYBEPEHUTETA» U «TEXHOJIOTHIECKOTO
CYBEpPEHHUTETaY.

['moGanpHbIil TpeHA IM@pPOBU3AIMA BJICYET 3a CO00M 0OoJiee CIIOXKHBIN
nporecc nudpoBol TpaHCHOPMALMKA TOCYNAPCTBEHHOTO CYBEPEHUTETa, M, Kak
CJIEJICTBHE, TOCYAAPCTBEHHOTO ammapaTa KakK II1aBHOTO Y9aCTHHKA STOTO MpoIiecca.
[MudppoBuzamus Gopmupyer mepel TrOCyIapCTBEHHBIM — alapaToM HOBYIO
MTOBECTKY, U U3MCHCHHE JICHCTBYIONTUX CTPATETHIA.

['myOMHHOE TIOHMMaHWE JaHHOW TCHJCHIIMM, HAIICANIee OTPaKCHHE B
ctparerudyeckom BuaeHuu [lepsoro [Ipesunenra Pecyonmku Kazaxcran — Endacer
H.A. HazapbaeBa, 1erio B OCHOBY MHCTHTYIIMOHATBHOW pedOpMBI MO CO3IaHUIO
MexayHapoaHoro ¢puHaHcoBoro neHTpa «Acranay (M®IIA) ¢ ocoObIM PaBOBBIM
PEKHMOM.

MO®IIA, sBIAACh MNPOAYKTOM SBOJIONWHA KOHCTHTYIIMOHHOTO TIpaBa
PecriyOoymkm KazaxcraHn, cran Takke W pe3yIbTaTOM HOBOW SKOHOMHUYECKOW H
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nu(pOBO TOBECTKH, CO3/aBIICH NPUHIMIHUAIBLHO HOBBI MPABOBOM PEXKUM,
OCHOBAHHBIM Ha NPUHUMIIAX AHTJIMICKOro mnpasa, He3zaBucumbil Cyny MOIA ¢
AHTJIMACKUMU CYIbSIMU U apOUTPaXKHBIN LEHTp, NEUCTBYIOIIUNA B COOTBETCTBUU C
HaWJIy4IIUMHU MEXIYHApPOIHBIMU CTaHIAPTAMMU.

VYuuThiBas MIMPOKOE HMCIOIB30BAHUE MPUHIUIIOB AHIJIMIICKOTO OO0IIero
IIpaBa, 3aciy>KUBUIETO0 aBTOPUTET B MHUPE U MPUMEHSIEMOIO B BEAYIIMX MUPOBBIX
(YHaHCOBBIX LIEHTpax, Hcnoiab3oBaHue opucaukiun MOILA, B Tom uucine Cyn
M®IIA, OTKpBIBAET HOBBIE BO3MOKHOCTH KaK JJII MHOCTPAHHBIX UHBECTOPOB, TaK
U IS Ka3aXCTaHCKOTO Ou3Heca.

IIpu 3TOM CclexyeT OTMETUTD, UTO K UMIUIEMEHTALUH AHTJIMKHCKOTO MPaBa Mbl
MOAOLIIM TOYEYHO, TOJIBKO B paMKax CHEUUAIbHOM TEPPUTOPHUM, HE pazpyllas
JNEUCTBYIOIIYIO TPAaJWLMOHHYK) CUCTEMY NpaBa, HO YKPEIUIsAd WHBECTULHOHHYIO
MIPUBJIEKATENBHOCTh BCEM YKOHOMUKH.

Kpowme Toro, Ilpe3unent Pecny6nuku Kazaxcran Kacsim-XKomapt Tokaes Ha
COBEILIAHUM T10 BOMPOCAM MOJEpPHU3AIMHN CYIEOHOW cHUCTEMbl 0003HAYWI 3a/1auu
no peopMUPOBAHUIO MPABOOXPAHUTENBHOM M CyneOHBIX cucteM B Kaszaxcrane.
Kax ormeTun I'naBa rocygapcta, cieryeT NpoJoJKUTh padoTy 1o nudpoBU3aLMU
U BHEIpeHHMIO 1nepefnoBblX [T-TexHoJlorMi B JIEATENBHOCTH CYIEW U
IIPaBOOXPAHUTEIIEH.

OgHuM M3 TNpPUMEpPOB pe3yjbTaTa MPaBOBOW W LHUQPPOBON 3BOIIOLNH,
aBisieTcss cucrtema paspemeHus crnopoB Cyga MOIA u MexayHapoJIHOro
apoutpaxsoro nentpa M®OIA, BHeapuBmux nepsyio B LleHTpanbHO-A3uaTcKOM
pErvoHe 3JIEKTPOHHYIO cUcTeMy mpaBocynus e-Justice. C MOMOIIBIO CUCTEMBI
AIIEKTPOHHOTO TpaBocyAus e-Justice moaatrh uck B Cyn M®PIIA moxHO U3 11000
TOYKH MHPA.

Ocobast ponib M®IIA otBeaena B nocinanun Konctutyrmonnoro Cosera
Pecny6siuku Kazaxcran 2021 roga «O cOCTOSSHUM KOHCTUTYLIMOHHOW 3aKOHHOCTH
B Pecnyomuku Kazaxcran». Koncrurynuonusiii Coer ormerws, yuto MOIIA
ctaHoBUTCS 3 PexkTuBHOM  MIaTGOpMOM, CHOCOOCTBYIOIIEH  MPUBJICUECHHUIO
WHBECTULMM, TOBBIILICHUIO [I€IOBOM AaKTUBHOCTH M SKOHOMHYECKOMY POCTY
CTPaHBL.

Taxxke B MO®IA, Hapsay ¢ (QUHAHCOBOTO-TEXHOJIOTHYECKHUM CEKTOPOM,
pa3BuBaeTcsi HoBas cpepa — ropunuueckux texHonorui (LegalTech), nelictByet
KoncynpratuBueiii CoBer M®PIIA no pasButuro FOpuanyeckux TEXHOJIOTHM,
KOTOpBIN c(hOPMUPOBAH U3 CIIELIMAIUCTOB B 00JJACTU MUCKYCCTBEHHOI'O MHTEIJIEKTA,
MaIIMHHOTO O0YYEHHUS U MEePEJOBBIX MPAKTUKYIOIIUX IOPUCTOB.

B pamkax paGoTbl, NOpPOBOAMMON ATEHTCTBOM IO CTPAaTETHYECKOMY
IaHupoBaHui0 U pedopmam PecnyOnuku KazaxcraH, 3HaUMMOW WHULIMATUBOU
ABIIAETCS TIEpPeXoJ Ha HOBBIM (opmaT pabotbl rocygapctBa — «Data-driven
Government». OTO MO3BOJUT MOBBICUTH JOCTOBEPHOCTH JAHHBIX, KAa4€CTBO HX
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UHTEPIPETALUd U MOBBICUT 3P(HEKTUBHOCTH PabOThl BCETr0 TOCYAAPCTBEHHOIO
arrapara.

OTU NPUHIUIIBI JeXKaT B M paboTe Bcero Tex-HarpaniaeHuss MOLIA.

B pamkax koHuenmuu UMPPOBOro TOCYAApCTBA JUIsl  MOBBIIICHUS
s pexTUBHOCTH paboThl rocyaapcTBa OyAyT CO3[aHbl TpU HUMPOBBIX LEHTpa AJs
ONTUMM3ALUU TOCYAAPCTBEHHBIX YCIYT U Peaau3alid HALMOHAJIBHBIX IIPOEKTOB U
pedopm.

Brlieyka3anHble Mepbl HalEIEeHbl Ha MHCTUTYLIMOHAJIBHOE YCWICHUE
AHAJINTUYECKOr0  IMOTEHLMAalla TIOoCyJapcTBa B BOIPOCE  CTPATErHYECKOrO
IUIAaHUPOBaHUS U pedopM, a TakkKe CNOCOOCTBYIOT AalibHeWIield HU(ppOBU3ALUU
cdepsl rocyrnpaBieHUs.

MOIIA sBasercs NOpuUMEpOM CcUMOHMO3a 3BOJIOLMU  MPaBOBOM U
MH(OPMAIMOHHO-TEXHUYECKOU pedopmbl, IIPOBOAVMMOM rOCy1apCTBOM.
Buenpenue JeiictByromero npasa M®IIA kak cMemaHHON MPaBOBOW CHUCTEMBI
no3Bosmiio cerofgus cratb M®IIA — He TonbkO TIATPOPMOM ISl MPUBIICYEHUS
MHPOBOI'O KamuTalla, HO U BBICTYNIUTh B POJU IIUGPOoBOro (jarmMaHa v arperaropa

pedopM B o61acTu 1udpoBU3aIIMH, PABOBBIX U (PMHAHCOBBIX TEXHOJIOTHMA.
biarogapro 3a BHuMaHue!
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' Ziihtii Arslan,
| President of the Constitutional Court
of the Republic of Turkey

The Judicial Protection of the Basic Rights at the Age of Internet:
The Example of the Turkish Constitutional Court

Distinguished President,

Dear colleagues,

Ladies and gentleman,

It is a great pleasure for me to join you in this webinar symposium. I wish
we could discuss this vital subject in a face-to-face platform, but unfortunately
COVID 19 once again forced us to meet through video conference.

Before starting my brief speech, I would like to congratulate the people of
Kazakhstan for the 30th anniversary of the independence. It is my sincere wish that
you will celebrate the future anniversaries of independence and long live together
in a prosperous and happy Kazakhstan.

I would like also to express my deep gratitude to President Mami for hosting
this symposium.

Distinguished participants,

It is futile to explain how the Internet has radically changed the everyday
life. There is no doubt that it provides numerous advantages to facilitate and
enhance the quality of our lives. Just to give an example, it would be impossible to
organize this webinar and exchange our views without the Internet. On the other
hand, since the invention of the Internet we have faced formidable challenges
including the legal ones.

Indeed, the Internet is a double-edged sword. It provides very effective
platform for not only expressing and sharing views, but also for frauding,
gambling, child abusing, terrorizing, libeling and so on. Therefore, protection of
fundamental rights requires us to regulate the use of the Internet in legal terms.
However, the borderless and elusive nature of the Internet makes this regulation
very difficult.

Nonetheless courts play a significant role in building a coherent case-law to
protect individual rights and liberties at the age of Internet. In this regard the

" Speech delivered at the International Symposium (Webinar) on “The Internet Era: The Rule of Law, the Values
of Person and the State Independence”, Organised by (online) the Constitutional Council of the Republic of
Kazakhstan, 27 August 2021.

20



Supreme or Constitutional Courts/Councils have faced difficulties to deal with
mainly two group of cases arising out of the Internet and in particular social media.

First group of cases involves state interventions in various forms such as
access ban and different sanctions to be imposed on the social media corporations
as well as the users. In these cases, the main task of courts is to protect freedom of
expression and/or the right to respect for private life. I use the term “and/or”
deliberately, simply because in most of these cases two fundamental rights may
compete each other.

Second group of cases involves legal questions which are directly related to
the horizontal effect of human rights. As we all know, the social media
corporations themselves have imposed certain restrictions on their users such as
blocking or suspending their accounts. These interventions raise the question of
protecting freedom of expression of individuals vis-a-vis the social media
corporations.

The bulk of the complaints before the Constitutional Court of Turkey are
within the scope of the first group. That is why I want to mention a few judgments
of the Court to give you an idea about how the Turkish Constitutional Court has
been tackling this hard job of protecting rights and balancing among competing
rights at the age of the Internet.

In its relevant judgments TCC has frequently emphasized that the Internet
and social media played a crucial role in democratic societies as widely used and
efficient medium of the freedom of expression. Given this function of the Internet,
the Court has stated that the authorities have to act carefully and responsibly in
regulating the Internet.

In both areas of constitutional review and individual application, the Court
examines the alleged restrictions of the fundamental rights and freedoms relating to
the Internet on the basis of the criteria laid down in Article 13 of the Constitution,
which provides a three-level test. First of all, an act of parliament is necessary to
impose restrictions on fundamental rights and liberties. Secondly, the restrictions
must pursue certain legitimate aims such as protection of public security and the
rights of others. Finally, the restrictions must be proportionate and necessary in a
democratic society. In this regard, following the footsteps of the European Court of
Human Rights, the TCC has invoked the conceptions of “pressing social need”” and
“proportionality” in deciding whether an impugned restriction constitute a
violation of rights and liberties.

The Constitutional Court makes it clear that the existence of a formal act of
parliament is not sufficient to restrict rights and liberties. The law must also meet
substantive qualifications such as clarity, certainty and foreseeability. Therefore, in
cases where the access ban is prescribed by law, the scope and procedures
regarding the use of such measure should be defined with sufficient clarity.

In the Twitter case the TCC found a violation of the freedom of expression
by the public authority insofar as a blanket ban of Twitter was not compatible with
the law. The Court spelled out that the relevant law did not authorize the
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administrative body to block access to an entire website or social media platform;
rather, it only permitted blocking of specific URL addresses upon a judge order.’

Likewise, in its Youtube judgment, the Court found a violation of the
freedom of expression of the applicants. Referring to the case-law of the
Strasbourg Court, TCC this time questioned the quality of the law and reached the
conclusion that the intervention did not have a clear and distinct legal basis and
was not foreseeable for the applicants. The Court therefore found that the relevant
provision of the Law on Internet failed to meet the requirement of legality.” The
Court later annulled that legal provision on the same basis in a concrete norm
review case.’

Relatively recently the Plenary of the Constitutional Court found a violation
of the freedom of expression in the individual application lodged by Wikimedia
Foundation. In this case, access to Wikipedia was blocked due to the contents
available on two URL addresses. The Court pointed out that the blocking of access
to Wikipedia in Turkey was an interference not only with the freedom to
disseminate information and thoughts enjoyed by the applicant in its capacity as
the content provider but also with the Turkish users’ right to receive information
and thoughts.

According to the Constitutional Court the inferior courts failed to provide
relevant and sufficient grounds to demonstrate that the ban on access to Wikipedia
was justified by a pressing social need. Having considered the permanent nature of
this blanket ban on access to the entire website, the Court declared that such
restriction on freedom of expression was disproportionate and incompatible with
the requirements of a democratic society.”

In some other cases the Court found violations of the right to respect for
private life of individuals. For instance, in a recent case where the applicant’s
personal data such as address, was disclosed by the mayor of Ankara through a
social media account, the Court found a violation of the right to respect for private
life.” The Court also found violations of the right to respect for private life in cases
where the state or private companies monitored the e-mails of the applicants
without their consent and terminated their employment contracts on the basis of the
contents of these e-mails.°

Dear participants,

In adjudicating social media related cases the judges are bound to strike a
fair balance between competing rights, namely freedom of expression and the right
to protection for honor and dignity. This is perhaps one of the most difficult tasks
in the entire sphere of judicial decision making.

Like many other courts, the TCC has acknowledged that the rights may
sometimes conflict each other. If such conflict arises, the Court stated, “a

' Yaman Akdeniz and others, A. No: 2014/3986, 2/4/2014, § 49.

2 Youtube LLC Corporation Service Company and others [Plenary], A. No: 2014/4705, 29/5/2014, §§ 56-57.
* AYM, E. 2015/76, K. 2017/153, 15/11/2017, §§ 31-33.

* Wikimedia Foundation Inc. and others [Plenary], A. No. 2017/22355, 26/12/2019.

> Aylin Nazhaka (2), A. No: 2018/24439, 15/6/2021.

8 Tevfik Tiirkmen [Plenary], A. No: 2013/9704, 3/3/2016; E.U. [Plenary], A. No: 2016/13010, 17/9/2020.
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reasonable balance should be struck between competing rights and both should be
afforded the necessary protection”.’

In fact, the test of balancing turns out to be a test of justifying the
intervention in the freedom of expression. The TCC points out that in striking a fair
balance the courts must consider, among others, the concrete circumstances of the
case, the context of the words used, and the proportionality of the penalty imposed
as a result.”

In a recent case the applicant, who was a Turkish citizen of Armenian origin
and a journalist, was ordered to pay compensation for his remarks targeting a
politician on social media. The inferior courts decided that the applicant insulted
the complainant and the words used by the applicant went beyond the scope of
freedom of expression. The TCC disagreed and found a violation of the freedom of
expression.

According to the Court the words used by the applicant were evaluated out
of context without considering the fact that the applicant had used them in response
to the remarks previously made by the complainant against the Armenian
community of which the applicant was a member. Furthermore the TCC
emphasized that politicians and public officials are expected to be more tolerant to
criticisms due to their position. *

In conclusion, I would like to say that as the constitutional justices we have
to protect rule of law, rights and liberties and other values of individuals against
the threats of the Internet era. There is no doubt that these threats mainly stem from
unlawful and disproportionate interventions of governments, social media
corporations and the misuse of the Internet.

I must note that the intervention of the Internet companies is increasingly
becoming topical. The terms like “tweetocracy” reveal emerging power of
international social media corporations. Therefore, it is not premature to say that
judges will have to tackle the issue of protecting rights of individuals against these
corporations.

All in all, more than any other public institutions, constitutional courts or
councils are responsible for securing and maintaining justice, which lies at the
heart of all human values. Let me end my speech by citing the words of great
Kazakh poet and thinker Abay. In his “Thirty-Seventh Word”, Abay says that
“justice is the mother of all virtues.”"’

Thank you for your attention.

TAYM, E. 2014/101, K.2017/142, 28/9/207, § 49.
¥ Oguz Demirkaya, A. No. 2018/15033, 18/5/2021.
° Hayko Bagdat (2), A. No: 2019/4585, 26/5/2021.
' 4bay (ibrahim Kunanbayev), Cev. E.Ayan ve Z.Kibar, (istanbul: Tiirk Edebiyat1 Vakfi, 2020), p. 482.
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Syed MAHMUD Hossain,
Chief Justice of the Supreme Court
of Bangladesh

Constitutionalism in the Context of COVID-19 Pandemic:
Role of the Supreme Court of Bangladesh

Honourable President of the Association of Asian Constitutional Courts (AACC)
and Equivalent Institutions and Chairman of the Constitutional Council of
Kazakhstan,

Mr. Kairat Mami;

Esteemed Brother and Sister Judges of the Constitutional Courts of AACC;

Distinguished Representatives of International Organizations;
Respected Legal Scholars;
Distinguished Participants; A

Ladies and Gentlemen.
Assalamualikum and a very Good Afternoon.

At the outset, I express my humble gratitude to my adored brother Mr. Kairat
Mami for inviting me to participate in this very significant and timely Symposium
on “The Internet Era: The Rule of Law, the Values of Person and the State
Independence”. Undoubtedly, the endeavor is laudable. In this Session, I take the
privilege to say a few words on “Constitutionalism in the Context of COVID-19
Pandemic: Role of the Supreme Court of Bangladesh”.

2. Constitution being the suprema lex in every country, it is beyond the pale
of any controversy. All organs of the State derive their authority, jurisdiction and
powers from the Constitution and owe allegiance to it. This includes the Supreme
Court also which represents the judicial organ. The Supreme Court of Bangladesh
has found certain basic features of the Constitution that include, inter alia,
supremacy of the Constitution, republican and democratic form of Government,
and separation of powers between the Legislature, the Executive and the Judiciary.
The principle of supremacy of the Constitution has been reiterated by the Supreme
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Court in its several decisions. The constitutional system of Government abhors
autocracy. It being the cardinal principle of our Constitution no one, howsoever
lofty, can claim to be the sole Judge of the power given under the Constitution.
Mere co-ordinate constitutional status, or even the status of exalted constitutional
functionaries, does not disentitle the Supreme Court to exercise its jurisdiction of
judicial review of actions which partake of the character of judicial or quasi-judicial
decisions.

3. The Supreme Court of Bangladesh consists of two Divisions- High Court
Division and Appellate Division. There is no separate Constitutional Court in
Bangladesh as in Kazakhstan and other Asian countries. The High Court Division,
besides its other statutory functions, acts as the Constitutional Court of Bangladesh.
It may declare any law enacted by Parliament null and void, if found
unconstitutional. It may strike down any executive decision of the Government if it
is contrary to the spirit of the Constitution. The Appellate Division may, examine
the legality and propriety of the judgments and orders of the High Court Division in
respect of constitutional and other matters. As the guardian of the Constitution, the
Supreme Court always upholds the constitutional conscience and values. As the
constitutional Court, the Supreme Court of Bangladesh delivered many landmark
judgments of significant constitutional issues since its inception in 1972.

4. An independent and competent Judiciary is indispensable for
establishment of democracy, advancement of rule of law and protection of human
rights. The Judiciary is an organ of the State which derives its judicial authority
from the Constitution and laws of the country but exercises the same predominantly
with ethical values and moral force. The core strength of the Judiciary lies in public
confidence in its competence, integrity and impartiality. Deficiency in public
confidence in the Judiciary has a disastrous effect on the rule of law and overall
development of the country.

5. The systematic and orderly advancement of a nation without the
supervision of the Judiciary is unimaginable, even for a short time. This has been
manifested and brought to light through the recent COVID-19 pandemic, which has
called for a complete lockdown in all sectors to circumvent the virus’s rapid spread
in Bangladesh. Courts are required to keep going to maintain law and order. The
only option recognized by the Supreme Court is to turn to digitalizing legal
proceedings through the introduction of a virtual court system. Indisputably access
to justice is a constitutional right. To protect this invaluable right and optimize
social isolations, the Judiciary has inevitably taken recourse to virtual justice.

6. We are well aware that the COVID-19 Pandemic has stood against the
usual functions of the Constitutional Courts and other Courts throughout the Globe.
In order to surmount the challenges of the COVID-19 Pandemic, the Supreme
Court of Bangladesh within a short span of time came to the consensus that a new
law should be enacted to conduct virtual Courts. A virtual full court meeting of the
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Judges of the Supreme Court was held on 24 April, 2020 and in that meeting, we
unanimously decided to request the Government to promulgate an Ordinance for
conducting virtual court proceedings as physical Courts were simply out of the
question and preposterous due to the pandemic. The Government candidly
responded to the request of the Supreme Court and accordingly, after observing the
formalities on 9 May, 2020, the Hon’ble President of Bangladesh was pleased to
promulgate an Ordinance titled “The Use of Information-Technology by the Courts
Ordinance, 2020”. Later on, the Ordinance was laid before the Parliament and it
enacted a groundbreaking legislation captioned “The Use of Information-
Technology by the Courts Act,2020” Anyway, the historic Ordinance introduced
virtual courts in Bangladesh. After being empowered by the Ordinance, the
Supreme Court issued practice directions for the Appellate Division, High Court
Division and the Subordinate Courts and Tribunals for hearing cases virtually
during the COVID-19 pandemic situation.

7. The impact of the COVID-19 crisis can be evidenced by various
notifications and orders issued from time to time by the Supreme Court of
Bangladesh. Several steps were taken to ensure the safety of the lawyers and the
litigant public. The Supreme Court took suo motu notice of the difficulties faced by
the lawyers and litigants during the lockdown period due to COVID-19 and decided
to extend the period of limitation prescribed under the relevant laws for initiating
legal proceedings. Under the changed circumstances, the Appellate Division started
playing a proactive role with regard to hearing the long-pending cases and as such
the rate of disposal stood more than double.

8. All the Subordinate Courts in Bangladesh were to take up only bail and
urgent interlocutory matters. No under-trial prisoner was to be produced before the
Court until further orders and the facility of video conferencing was ordered to be
made available for the said purposes, including hearing of application of police
remand. Significantly, it was ordered that in all the matters, all-out efforts were to
be made by the concerned Courts to use the Video Conferencing facility in order to
avoid human contact. As a result of these measures, virtual court hearings are
becoming more and more acceptable to the stakeholders with the passage of time. It
is to be noted that a total of 1,50,073 under-trial prisoners were released on bail
from various prisons through virtual hearings till August 20 this year.

9. The virtual Court is the most defining concept that the pandemic has
introduced to the legal environment around the globe. This wave has also had an
effect on the reform structure of Bangladeshi courts. Due to the pandemic, virtual
courts have become inevitable and are playing a pivotal role in substantially
containing the spread of the virus. It is a new chapter in the country’s Judiciary.
The Government has taken an initiative for introduction of e-judiciary and the
virtual courts functioning under the said 2020 Act may well be described as a
stepping stone to that end.
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10. Challenges nevertheless remain, as always, for the Court in becoming
more engaged in balancing the State Power. So long as there will be problems of
constitutionalism, the Supreme Court will necessarily have to play an ever-
renewing role and respond to the public needs. The Supreme Court as the watchful
guardian (sentinel on the qui vive) has been invested with the powers and
jurisdiction for dealing with any exceptional situation in larger public interest
which builds confidence in the rule of law and strengthens democracy. Our
Supreme Court has taken pragmatic steps to confront the challenges posed by the
Covid-19 pandemic so as to facilitate the people to access to justice. I strongly
believe that AACC’s appropriate measures shall facilitate the stakeholders to seek
legal redress to protect their fundamental rights.

May the Association of Asian Constitutional Courts and Equivalent
Institutions live long!

May our friendship be long-lasting!

May Almighty, the Lord of the Universe, protect the globe from the COVID-
19 Pandemic!

Stay safe.

With these few words, I conclude.
Thanks for being with me.
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barpat Mycun,

MunucTp ungpoBoro pa3Burus,
HMHHOBAIMH M A3POKOCMHUYECKOU
npombinieHHOcTH Pecny0iimkn Kazaxcran

Mu¢posasi noBecTKa B 3M0XY IKOHOMHMKH JAHHBIX U IIAT(PopM

KypmerTi cumnosuymra Karbicymibuiap!

[langemuss KoOpoHaBUpyca coO3[ajda HOBBIE YCIOBUS JKWU3HH, OCHOBOM
KOTOPBIX CTanu MU(PPOBHIC TEXHOIOTHH U MIaT(GOpPMEHHAS MOACIH YKOHOMHUKH.

KoponaBupycThIK mangeMus: MUGPIBIK TEXHOJIOTHIIAD MEH SKOHOMHKAHBIH
maTGopMabiK MOJIETIHE HET13/IeTeH dKaHa eMip Cypy KarJaiaapbiH sKacaibl.

Habmonaemblie n3MeHeHHs: B OM3HEC MOJACIAX TEXHOJOTUYSCKUX KOMITaHUH
MOATOJIKHYJIM TOCyAapcTBa K 0oJiee CUCTEMHOMY OCMBICIEHUIO BOIPOCOB
pEeTyIUPOBaHUS U PA3BUTHS SKOHOMHUK.

TexHONMOTUSNBIK KOMITAHUATAPIBIH OW3HEC MOJAEIbACPIHACTI OailKambIn
OTBIPFAaH ©3TepIiCTEp MEMJICKETTepAl OSKOHOMHKAHBI PETTEy MEH JaMBITy
MOCeJIeNIEpiH HEFYPIIbIM JKYHeli YFbIHYFa HTepMeIIe]Ii.

B naHHOM KOHTEKCTE, HOBOW 3a/layedl cTajla CTpaTerus ONepe’KaroIIero
TEXHOJIOTHUECKOTO Pa3BUTHsI U BHEJPECHUS TITyOMHHBIX pedopM.

Ochl TYpFBIZIa O3BIK TEXHOJOTHSUIBIK JaMy J>KOHE TepeH pedopmanapabl
eHrizy CTpaTerusicel )KaHa MiHIETKE aifHaJIIbI.

Ecnu roBopuTh 0 miaThoOpMeHHOM MOJIETH SKOHOMHKH — 3TO MUHUMU3AIIUS
TPAaH3aKIMOHHBIX H3JACPKEK MEKAY MOTPEOUTENISIMA M TIOCTABIIMKAMU HAa OCHOBE
1 poBbIX TexHoJorui. Bce MbI, korma TO monb3oBanuch cepBucamu Uber,
Facebook, Skype, AirBnb, Netflix.

3/1ech IIaBEeHCTBYIONIYIO POJIb UTPAET YEIOBEKOLEHTPUYHOCTh U IIEHHOCTh
naHHBIX. He 3psi TOBOPAT, YTO KOJIMUYECTBO JIAWKOB M KIMKOB Ha CaiiTe KOMITaHWUU
SBIISIIOTCSL OTPEACIIAIONUM (AaKTOPOM TIPHU OIIEHKE Tepe] BBHIXOJOM Ha BHEIITHHE
poiaku (IPO).

OOHOBpEMEHHO, 3TO CO3/ae€T BBICOKMH 3alel  KOHKYPEHIUH IS
TEXHOJIOTHYECKUX KOMITAHUIA U TPaHC(HOPMHUPYET TOCYAapCTBEHHBIE TIPOIIECCHI.

B KoHEYHOM HTOTe BBIMTPHIBAIOT BCE: HAaceleHHe, OU3HEC U TOCYAapCTBO.
Ceropnsi, Tak Ha3bpIBaeMbIil ppiHOK Govtech onienuBaercs B 400 mupa. qom. CHIA.
[ToaTomy OuzHec co3aaeT WHHOBALIMOHHBIE yCIyTH, pasrpyxas
NPaBUTEIbCTBEHHBIC  OpPraHU3allid, a TOCYCIyrd  CTaHOBSTCS ~ HaMHOTO
KaueCTBEHHEE U JOCTYIHEE ISl HACEJICHHUS.
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[lo3unusa rocygapcTBa — JEMOHONOJIM3AIMS M aKTUBHAasg KoJutaboparus c
OM3HECOM U HACEJICHUEM.

Ceroguss Hamu pazpaboran HarumonanpHbI TpoekT «TexHomornueckui
PBIBOK 3a cyeT MHupOBU3AIMUA, HAYKM M HWHHOBAIMI», KOTOPBIM IO3BOJIUT
o0ecreyuTh TpaxaaH U OU3HEC-COOOIECTBO COBPEMEHHBIMHU TOCYIapCTBEHHBIMU
yclIyraMyd mocpeacTBoM 3G (PEKTUBHOTO HCIOJIB30BaHMS HOBBIX TEXHOJIOTUH H
U(PPOBBIX PEIICHU.

CnpasouyHo.

1. Kauecmeennwiti unmeprem u uHghopmayuoHHas 0e30nacHoCcmy

II. Yenyeu 3a 5 munym

111. [{ugpposvle uncmpymenmol 0151 KOMGDOPMHOU HCU3HU

V. Cnviwawee u sghgpexmusrnoe cocyoapcmeo

V. Pazsumue UT ompacau

VI. Texnonoeuueckoe u unHosayuonnoe passumue ousHeca

VII. Ykpennenue kaoposoco nomenyuania HayKu

VIII. Ilosviwenue KOHKYPEeHMOCNOCOOHOCU HAYYHOU DKOCUCTEMDL

IX. Ilosvlwenue 6xnada Hayku 8 pazsumue CMpaHvl HAYKA-NPOU3800CHBO-
ousnec

X. Cogepuencmeosanue aOMUHUCMPUPOBAHUSA HAYKU

OnepaTuBHOE U KayeCTBEHHOE OKa3aHHE TrOCyAapCTBEHHBIX YCIyr Oyjaer
OCHOBAHO Ha MPUHIMMNAX KIMEHTOOPUCHTUPOBAHHOCTH, YEJIOBEUECKOM KaIuTale,
PEe3YIBTAaTUBHOCTH U OTCYTCTBUU JyOJIMPOBAHMUS.

Kak Bbl BuAWTE, MBI TaKXe TOMEHSJIM TOJXO0J], MpHUBJIEKas OU3HEC K
MpeoCTaBICHUIO Tocyciyr. Harmsigaeie npumepsl 310 6anku — Xanbik 1 Kacmmii.

JlanHasi mpakTHKa J0Kaszaja CBOIO BOCTPEOOBAaHHOCTb. Temeph TOCYCIyTH
CTaJIu elle AOCTyMHee U yao0Hee.

Hpyroit npumep 310 npuiioxkenne Ashyq, Oxarogapst KOTopoil Ou3HEC MOr
HE OCTaHaBJIMBaTh CBOIO JEATEIBHOCTH BO Bpemsa maHaemMuu. CerojHs
MPUIIOKEHUEM ToJIb3yeTcs Ooiiee 4,2 MITH. TIOJIb30BaTeNeH.

B n1aHHOM KOHTEKCTE pOJb TOCYAApCTBA 3TO  CO3/IaHHUE  TOJIBKO
BEPXHEYPOBHEBBIX CUCTEM.

busnec OyneT pa3BUBaThH CEPBUCHI U 3apabaThIBATh.

B xoHe4YHOM HTOTe HAacelleHue MOIYyYUT BOCTPEOOBAaHHbIE YCIYTH B YA00OHOM
st cebst hopmare.

Ceromus st o1u(POBKYU KU3HEHHBIX CUTYallMi U PEUHKUHUPUHTA OU3HEC
MPOLIECCOB TOCOPranoB co3fan LlenTp uudpoBoit Tpanchopmaiuu.

OcHoBHOM 3amauelt OyZeT MOHMMAHUE C TOYKH 3PEHHUS YCIyTromnoydaTens,
OCMBICJICHHE KOHKPETHBIX J>KM3HEHHBIX KEWCOB Tpa)KJaH, HCKIIOUEHHE «Y3KHUX
TOPJIBIIICK» U UX MOCIEAYIONas ONTUMH3AINS Ha OCHOBE IU(PPOBBIX TEXHOJIOTHH.

JInst TOYHOCTH TPUHUMAEMBIX PEIICHUN, OICHKU HUX BO3JACHCTBUS U
MOCTPOEHUSI CLEHAPUEB Pa3BUTHS HKOHOMHUKM 3amylleHa cuctema «Smart Data
Ukimet», Ha 06a3e KOTOpOW OYIyT CTPOUTHCA AaHAJTUTHYECKHE OTYETHl M
HKOHOMHYECKHUE MOJIEIH.

[IpoBoauTcs Gosblas paboTa 1o JagbHEHIIe aBTOMaTU3aI[uU TOCYCIIYT.
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MpbI UCKITIOUWIIA UCTPeOOBaHUE JTOKYMEHTOB Ha OyMa)KHOM HOCHUTEINE, Tak
KaK Ha CeroJHs Bce He0OX0IUMbIE CBEJICHUSI UMEIOTCS B 0a3ax JIaHHBIX.

JlJist pelieHust 3Toro BOIpoca Mbl peain30Bajil 0TOOpakeHHe JOKYMEHTOB B
OPUTHMHAJIBHOM HHU(PPOBOM BHUAE B MOOWUIBHOM MPHIOKEHUU «IIJIEKTPOHHOTO
MPABUTENBCTBA» U UMHU MOHO TaKKe TOJETUTHCSA MPSMO U3 CBOEro TesedoHa.
[udpoBbiME TOKyMEHTaMH BOCIOJIB30BAIUCH 3,9 MJIH. TMOJIb30BaTesei. JlaHHBIM
nepedyeHb HUPPOBBIX TOKYMEHTOB OYJET MOCTOSHHO PACIIUPSATHCA.

Kazaxcran Bomen B 30-Ky CHIBHEMIIMX T'OCYJAapCTB MO YPOBHIO Pa3BUTHUS
«QIIEKTPOHHOTO TTpaBUTENLCTBA» B perituHre OOH.

Ha cerogusa 93% roc. yciyr aBTomMaTtu3upoBaHo. B miaHax B TeueHue S jet
JIOBECTH ypoBeHb aBToMatu3amuu 10 100%.

B rtekymeM roay OyayT yBEIMYEHO KOJUYECTBO MOMYJSIPHBIX YCIYT B
cMaptdoHe:

— 1o 100 ycayr nns rpaxkiaH;

— 1o 50 ycnyr nis 6usHeca.

CeronHsi Ka3aXCTaHCKHI OMBIT 3JIEKTPOHHOIO TPAaBUTENbCTBA BeChbMa
BOCTpeOOBaH B COCEAHUX CTpaHaxX U rocyAapcTBax JalbHETo 3apy0eikKbs.

Oco0oe BHMMaHUE yAeNdeTcs UHPPACTPYKTYpE CBSI3U — 0a30BBIA AIEMEHT
uupposuzanuu. CerogHss OXBaT HACEJIEHUS UIUPOKOIOJIOCHBIM HWHTEPHETOM
coctasisieT 98,2%.

CoBMeCTHO ¢ omepaTopaMu CBsI3U 3aBeplieH OO0JIbIION MHGPACTPYKTYPHBIH
MIPOEKT MO 00ECIIEUEHHIO CET ONMTUYECKUMU JUHUSAMU cBsi3u (1257 cemn). 3a cuer 75
MJIpJI. TEHT'€ MHBECTHUILIMH MposioxkeHOo 20 ThIC. KM ONTHKH.

o 2022 roma Oynmer mpoBeaeHa paboTa MO OOECIEUCHHIO IMOATAIHOIO
nepexoaa Ha TexHoJoruto 5SG. Texnonoruss SG MO3BOIUT JAOBECTU KaHAJbI CBSI3U
70  arpolpOMBIIUICHHOTO  KOMIUIEKCAa UM HOPEINPUSATHNR  IPOMBIIIIEHHOTO
KOMILJIEKCA.

XOpounii HHTEPHET MO3BOJIUT CO3/1aTh SKOHOMUKY JaHHBIX.

CeronHst MeXIyHapoIHbIE OpraHu3aluu paccmaTpuBatroT Kazaxcran kak
PernonanbHoro ueHTpa UU(PPOBBIX pemieHUd U UHOPACTPYKTyphl CBsi3u. B
4acTHOCTH Mbl npopabarbiBaem lLlentp uudposbix pemenuit OOH wu
MacmTabupyem aestesbHOCTh Kopeiickoro nentpa ans crpal LienTpansHoit A3uu.

VYckopennsiii niepexoa Ha Uupyctpuio 4.0 mO3BOJIUT BHEAPUTH OLIUPPOBKY
BCEX TEXHOJIOTMYECKUX IPOLIECCOB U coOupaTh eiie OoJblIe OnepaTUBHBIX
JTAHHBIX.

Benercs aktuBHas pabota 1o 1uppoBU3aluK NPOMBIIUIEHHOCTU U NMEPEXOTY
k HWugycrpuum 4.0., xoTopas MO3BOJUT AUBEPCUPUIUPOBATH HKOHOMHUKY U
MOBBICUTh CTPYKTYPY €€ CIOXHOCTH. /[l MojaepHH3alMu NpPOU3BOJCTBA U
BHEJIpEHUs TIEPEIOBbIX TEXHOJIOTHH, cBsi3aHHbIX ¢ lot, I, Big data, Mbl akTUBHO
pa3BUBaeM MEXIyHapoaHoe coTpyauuuectBo. Ha 6aze MO®DIIA oTkpeIT
AddunupoBanublil neHTp BeemupHOro skonomuyeckoro gpopyma ajis yCKOpeHUs
MPOEKTHBIX padOT B MEPEUUCICHHBIX HAIIPABICHUSIX.

Kak s yxe ynoMmsiHyda, Hapsay € UeJOBEKOUEHTPUYHOCTHIO, 0COO0YIO
BAXXHOCTh MPUOOPETAIOT JAaHHBbIE, CTAaBIIME HOBOW BaJIOTOW MIaTHOPMEHHON

30



mozenu. Ilo onenke IDC MupoBO# PHIHOK OONBIIMX JaHHBIX OlleHHBaercs B 203
mipa. gojutapoB CIIIA, 06BEMBI 1 cyMMa KOTOPBIX TOCTOSIHHO PacTyT.

AKKyMYyITUpOBaHUE AAHHBIX U UX KOMMEpPIHAIMA3AIMS CTAHOBUTCS HOBOM
HOPMOM, YTO 3aKOHOMEPHO BBIHYXJAE€T MPABUTEIbCTBA NPUHUMATh AKTUBHBIC
PEryJSITOPHBIE MEphl [0 3allUTE€ [EePCOHAIbHBIX JAaHHBIX B HHTEPHET
MPOCTPaHCTRBE.

Hapymenus B cdepe HaHHBIX B Pa3IMYHBIX OTPACHAX SKOHOMHUKHU
OIICHUBAIOTCA Ha cymMMy 7 MIH. nosut. CIIA.

B EBpome u CIIA xomnanuum Google, Amazon, Facebook u npyrue
YaCTeHbKO MPUBJIEKAIOTCS K CYIy, TOT/Ia KaK psJl a3UaTCKUX CTpaH YK€ MPUHSAIN
KECTKUE MEPhI B OTHOILIEHUH HAIIMOHATBHBIX TEXHOJOTUYECKUX KOMITAHUM.

[loatoMy, MuHHUCTEPCTBOM TaKXke BeIETCA aKTHBHas pabora 1O
COBEPIIEHCTBOBAHUIO 3aKOHOAATENIbCTBA B YACTU 3AIUTHI TAHHBIX.

3/1ech BaXKHO NMOHUMATh, YTO B MOTOHE 32 3aIIMTOM MEPCOHANBHBIX JTaHHBIX
BXXHO coOJo/ieHne OalaHca MEXIy 3allUTOM NpaB TpaxkgaH, OU3HECOM H
MHTEpECaMH rOCy1apCTBa.

Wznuimnee peryinupoBaHue W M30BITOYHBIE TPeOOBaHUA U MEXaHU3MBI
KOHTpPOJISL CO CTOPOHBI TOCYAAapCTBa MOTYT OKa3aTh HEraTMBHBIM 3(@eKxT Kak ¢
TOYKH 3pEHUS BHEJPEHHUS HOBBIX TEXHOJOTUH, MPHUBICUYECHUS HWHOCTPAHHBIX
WHBECTULIMN U MOBBIIICHHUS] KOHKYPEHTOCITOCOOHOCTH CTPAHBI.

Pestomupyst xotren Obl OTMETUTD, UTO POJIb HU(POBBIX TEXHOJIOTUH PACTET C
KaXKIbIM JTHEM.

HNmenHo Onaronapsi ycKOpeHHOMY mpoleccy nudposusainuu B Kazaxcrane
MBI MPEOA0TEBAEM PSiJ] CIIOKHOCTEN, BOSHUKIINX M3-3a TAaHAEMUU KOPOHABHUpYCA.

bnaronapto 3a BHUMaHHe.
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dapxax AdayJiiaes,
IIpeacenarenn
Koncrurynuonnoro Cyaa
A3epOaiigkanckoit PecnyOamkn

IIpaBocyamne M HCKYCCTBEHHBIN MHTEJJIEKT

YBaxkaewmsrii [Ipeacenarens Koncrurynuonnoro Cosera Pecniyosnku Kazaxcran
Kaiipat A6npaszakoBuy,

VYBaxaemsbie IIpencenarenu CynoB-UneHoB Acconpanuu A3UaTCKUX
Koncturynunonnsix CynoB u DKkBUBaJICHTHBIX UHCTUTYTOB,
YBaxkaembie KOJUIETH,

Jloporue npy3s4,

Pazpemmmre ot wumenu KouctutynumonHoro Cyma A3zepOaiimkaHCKoOU
PecniyOnuku mo3apaBuTh HAIIMX KOJUJIET M JAPY3€H, a Takke BeCh OpaTCKUN Hapo.
Kazaxcrana ¢ 30-netuem HesaBucuMocTu Pecriyonmmku Kazaxcran.

Onupasch Ha CJIABHOE HCTOPUYECKOE MPOILIOE, MPOAOKas MyTh CBOUX
MPEKOB, OTMEUAIOT B 3TOM T'OJly BaXHYIO JIJIsi COBpeMeHHoro Kaszaxcrana garty.

BoccranoBineHue  HE3aBUCUMOCTH, (OPMHUPOBAHHE  TOCYIapCTBEHHOTO
MEXaHH3Ma, CO3/laHhEe HOBOM MpPaBOBOM CHUCTEMBI, YKPEIUICHHE MEXKIYHApPOIHO-
MpaBOBOM  CYOBEKTHOCTHM  CTpaHbl, a TaKXke pPa3BUTHE COBPEMEHHOM
TrOCYJapCTBEHHOCTH, CIIOYCHHE OOIIecTBa TMepes] HEU30€KHBIMU COIHATbHO-
SKOHOMUYECKHMH BBI30BAMHU SBJSUIMCH  CIOKHEHITUMU  3amadyaMu. [lepBoiii
IIpesunent Pecnybnuku Kazaxcran — Enb6acer Hypcynran A6umeuu HazapOaes,
0CO3HaBasi BCIO OTBETCTBEHHOCTH IEpe]l HHIHCIIHUM U OyIYIIUM MOKOJCHHUSIMU, a
TaKKe TMaMsIThIO TMPEIKOB, BBITIOJHIII BaXXHEUIIYIO HMCTOPUYECKYID MHUCCHIO TIO
MIOCTPOEHUIO COBPEMEHHOTO FOCY1apCTBa.

Ceromgus Kazaxcran — 3TO coBpeMeHHas CTpaHa, CTaBllas MOJHOIPABHBIM
YJIEHOM COOOIECTBa NMBUJIM30BAHHBIX M  Pa3BUTHIX rocyaapcTB. Ilox
pykoBoacTBoM [Ipesunenta Pecny6nuku Kazaxcran rocnoguna Kaceim-Komapta
KemeneBuua TokaeBa cTpaHa NpOJOJDKAET CIIaBHBIA MYTh Pa3BUTHS BO BCEX
chepax COBpEeMEHHOM KU3HEAEATCIbHOCTH.

Azepbaiimkanckas Pecrmybinka BBHICOKO IIEHHUT OTHOIICHUs ¢ PecmyOmmkoi
KazaxcrtaH, KOTOpble OCHOBBIBAIOTCS Ha MCTOPUYECKOW W KYJIBTYPHOU OOIIHOCTH
HaIlIUX HapOJIOB.

Emé pa3 mo3mpaBisio BceX HaIMX Ka3aXCTAaHCKUX KOJUIET U Jpy3ed ¢
MpeACTOsIIeH O0MIeHHON AaTOM, >Kelald MUpa W JaJbHEUIIEero IPOIBETAHUS
Bcemy OpaTckomy Hapoay Kazaxcrana!
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YBakaeMble y4aCTHUKH MEKITyHApOTHOTO CUMIIO3UyMa,

bnarogaps s¢dekruBHoit padore KoHctutyrmuonnoro CoBera B KadecTBe
IIpencenarenss  Accoumanumu  Asmarckux  Konctutynumonusix  CynoB  u
DOKBUBAJCHTHBIX MHCTUTYTOB, MBI MMEEM BO3MOXKHOCTH BCTPETHUTBHCS B OHJIAHH
dbopmare W OOCYIUTh aKTyalbHBIC BOIPOCHI, CBSA3aHHBIC C OCYIIECTBICHUEM
KOHCTUTYIIMOHHOTO TTPaBOCY/IH.

MHe xoTenoch ObI B CBOEM JOKJIaJie 3aTPOHYTh HEKOTOpPHIC AaCIEKTHI,
OTHOCHUTEJIPHO POJM HCKYCCTBCHHOT'O HMHTEIUIEKTA B COBPEMEHHOM HMHCTHTYTE
OCYIIICCTBIICHHS TIPABOCYIHSI.

Oxpy’KaroIyi HaC MUP — 3TO MUP CTPEMHUTEIHLHO OOHOBJISIONIUXCS BEICOKUX
TEXHOJIOTUH W MOCTOSTHHO PACIIUPSIONIEToCcss HH(OPMAIIMOHHOTO MMOTOKAa. B Hammm
THU UHpOpMAIUS SBISETCSA BIUATSIBHBIM (DAKTOPOM, OHA UTPAET OTPOMHYIO POJIb
B (GOpPMHpPOBAHWM JKM3HU OOIIECTBA B IEJIOM W KaXJAOT0 HWHIUBHIyyMa B
YJaCTHOCTH.

OmHOBPEMEHHO, MBI CTAHOBHMCSI CBHJICTCIIIMH TOTO, KaK HMCKYCCTBCHHBIN
WHTEJUICKT, OBIBIINI paHee JUIh MOPOXKIACHUEM WLUTFO3UM, YBEPEHHO 3aXBaThIBAaCT
MO3UIIMH, TIOCTCTICHHO BBITCCHSS 4YeEJOBEKa W3 TPAAUIIMOHHBIX cdep ero
nesTenbHOCTH. [IpuMEHEHNEe WCKYCCTBEHHOT'O HHTE/UICKTa OOJIerdaeT pEeIICHHE
MHOTHX 3aJlad BO BceX cdepax JIeATeIbHOCTH YeJOBEKa - 31paBOOXPAaHCHUH,
MIPOMBIIIICHHOCTH, (PMHAHCAX, MpaBe.

CoryacHO OOIIECNIPU3HAHHOMY MHEHHIO, UCKYCCTBCHHBIM WHTEIUIEKT — 3TO
CBOMCTBO MHTEIVICKTYAJIbHBIX CUCTEM BBIMIOJHATH TBOPUYCCKUE (YHKIIUH, KOTOPHIE
TPaJMIIMOHHO CYMTAIOTCS IPEPOTAaTUBON YEIIOBEKA.

K OeccopHbIM JOCTOMHCTBAM MCKYCCTBEHHOTO HWHTE/UICKTa OTHOCSTCS
CIIOCOOHOCTh 00Yy4aThCsl, aaNTHPOBATHCS K 3a/1aBaCMbIM ITapaMeTpaM, ¢ BBICOKOH
CKOpPOCTBIO 00pabaThiBaTh OOJBINOW OOBEM JAHHBIX M BBIIBIATH B HHX
3aKOHOMEPHOCTH.

CoBpeMeHHOE pa3BUTHE CYIEOHON CHCTEMBI HEIOCPEICTBEHHO CBS3aHO C
BHEJIPCHUEM MH(PPOBBIX TEXHOJOTHHA, B TOM YHCJIE C CO3JAaHHEM 3JICKTPOHHOTO
MpaBOCYIUs. YKE B HACTOSIIEE BpeMsl pa3IMdHbIe HH(OOPMAIMOHHBIC U ITU(PPOBBIC
TEXHOJIOTUH aKTHBHO HCITOJIB3YIOTCS B IPOIECCE JTOKa3bIBaHUS (IIPEACTABICHHE
AJIICKTPOHHBIX  JIOKA3aTEIbCTB), TIPH TPOBEACHHHM PA3JIUYHBIX  DKCIICPTHU3,
CHUCTEMaTH3allud TPaBOBOM WH(poOpManuu (CIPaBOYHO-IPABOBBIE CHUCTEMBI),
OpraHu3allid  BHJICOKOH(pEPEHIUH, ayJIUOTIPOTOKOJIMPOBAHUN  CYJEOHBIX
3ace/laHMii, OHJIAWH-TPAHCIAIMH CYACOHBIX 3acelaHuil. YKa3aHHbIC HOBIIECTBA
MO3BOJIFUIA  3HAYUTEIIBHO TPOJABHHYTHCS B  TOBBINICHUH  3(PPEKTHBHOCTH
cynomnpoun3BojicTBa. Emie nBa necsAaTuiaeTHs Ha3aj ObLIO CIOXKHO MPEJACTaBUTh, YTO
HHGPOPMAIIHIO 0 X0JIe CyleOHOro pa3oupaTeabcTBa MOKHO OyJeT OTCICKHBAaTh Ha
CHCIUATBHBIX CaliTax Cy/I0B, JOKYMEHTHI U XOJaTalCTBa MOJAAaBaTh B DJICKTPOHHOM
BUJIC, TOJy4aTh W3BEHICHUS HA JJICKTPOHHYIO IOYTY WU IOCPEACTBOM SMS-
COOOIICHMI, a pemieHUus W ONpeaeNieHUus Ccyda ToJydaTh IOJIUCAHHBIM
AIIEKTPOHHOM ITU(POBOM MOAMHUCHIO.

BHenpenue B cyieOHYIO eATeIbHOCTh MHPOPMAIIMOHHBIX TEXHOJIOTHH UACT
YCKOPCHHBIMU TEMIIaMH, 3aTparuBas BCE pa3BUTHIC CTPaHbl, B TOM YHCJIE H
AzepOaiikan. 31ech clielyeT OTMETUTh M CO3JJaHHYIO0 Ha OCHOBe PacmopsikeHus
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[Ipesunenta AsepOaiimkanckoit PecnyOonuku ot 13 ¢eBpans 2014 rona
MH(POPMAIIMOHHYIO CUCTEMY «DIEeKTPOHHBIN Cymy.

Ha nanseiii mMomeHT wuHGOpMalMOHHAs cuctema «IeKTpoHHbld Cym»
oOecrieyrBaeT MPUEM 3asBICHUM, Kajlo0 W APYrUX JOKYMEHTOB B AJEKTPOHHOMU
dbopme; BeeHHE B DJICKTPOHHON (opMe MPOU3BOJCTBA M AJIECKTPOHHBIA 000POT
JIOKYMEHTOB TII0 YTOJIOBHBIM U TpaXAaHCKUM JejaM; PErUCTPaIuio CYIeOHBIX
MPOIIECCOB C HCIIOJIB30BAaHUEM ayauo-, BHUACO- M JIPYTHX 3alUCHIBAIOIIUX
TEXHUYECKUX CPEJICTB M CO3JaHHWE BO3MOKHOCTH JJIsl HAOIOAEHUS 3a CyIeOHBIMU
mporeccaMu B pexuMme omHmaiiH. TakuMm o00pa3oM, y YYacTHHUKOB Ipoliecca
MOSIBUJIACh BO3MOXKHOCTh Y4acCTBOBaTh B 3acelaHUW OHJAWH 0€3 MPUCYTCTBUS B
cyJne.

C HemaBHero BpeMeHHM B AsepOaifjpkaHe JEHCTBYeT MOOWJIbHAs BEPCHUs
"OnekrponHoro Cyna". K cioBy, B CTpaHE yX€ MHOIO JIET CYILIECTBYET MOpTaj
"DJIEKTPOHHOE IMPAaBUTEIIHCTBO'", 00ECIICUNBAIOIINI HCIIOJIb30BAHUE JICKTPOHHBIX
YCIIYT TOCYJIAapCTBEHHBIX OPraHOB U CTPYKTYp MO MNPUHIUIY «EAUHOTO OKHay,
KOTOpPO€  yJIydIllaeT KauyeCTBO TMPEJOCTaBIsIeMBbIX YCIyr U 00paboTKH
npeaocTaBiIsieMor HHPpOopMaIUH, TTOTydyaeMon U3 HH(HOPMALIMOHHBIX CUCTEM.

[IpuMeHeHue e MAIIMHHOTO pa3yMa HYXKJIAaeTcsl B pa3pelieHuH psiaa
BorpocoB. Ha Mol B3rjsi;, OCHOBHOW IpoOJieMON SIBJISETCS OIpeieeHUue TOro,
HACKOJIbKO pelieHus, MIPUHUMAaEMBbIE HCKYCCTBEHHBIM UHTEJIJICKTOM,
COOTBETCTBYIOT 3THUECKUM HOPMaM.

Kak wu3BectHo, B nekabpe 2018 roma mosiBUIICS TMEPBBIM MEXITYHApOIHO-
MPaBOBOM aKT, TOCBSIIECHHBIA HCMOJb30BAHUIO HCKYCCTBEHHOTO HWHTEJUICKTA B
npaBocyauu: EBpomelickas 3THYecKas XapTus O NPUMEHEHUHU HCKYCCTBEHHOTO
WHTEJUIEKTa B CyIEeOHBIX CHUCTEeMaX, YTBEepKIeHHas EBpomelickoil komuccuei 1o
s dexkruBHOCTH TpaBocyaus CoBera EBpombl. XapTus gana cBoe ompejeicHue
HMCKYCCTBEHHOT'O HWHTEJUIEKTa KaK KOMIUIEKCAa HayKH, TEOPUM W TEXHHKH, IIEJIb
KOTOPBIX COCTOMT B TOM, YTOOBI BOCIIPOM3BECTH C IIOMOIIBIO MAaIIUHBI
KOTHUTHUBHBIE BO3MOXHOCTH YEJIOBEKa, MO0 COBPEMEHHOE pa3BUTHUE BBICOKUX
TEXHOJIOTUW KakK pa3 HalleJeHO Ha BO3MOXKHOCTH MEpeaadyd MalluHE CJIOXKHBIX
3a/1a4, BO3JIAraBIIMXCS paHEe Ha YeJIOBeKa.

CormacHo XapTuu, UCIOIb30BaHUE MCKYCCTBEHHOTO WHTEUICKTa B
CyleOHBIX CHCTEMax CHOCOOCTBYET IMOBBINICHHIO 3(P()EKTUBHOCTH M KadecTBa
MPaBOCYAUS U JOJDKHO OCYIIECTBISATHCS JOOPOCOBECTHO, C YU€TOM OCHOBHBIX IPaB
YeJIoBeKa, MPOBO3ralieHHbIX B EBpomneiickoit KoHBeHIIMM 10 mpaBaM YeloBeKa U
KonBeniuu o 3amnure nepcoHalbHbIX JaHHBIX. B XapTuu chopMynupoBaHO MATH
MIPUHIIMIIOB TPUMEHEHHUS MCKYCCTBEHHOTO MHTEIIEKTa: MPUHIMI COOJIOACHUS
MpaB dYEJIOBEKA; NPHUHIMII 3amnpera AUCKPUMHHAIIMW; TPUHIUAN KauyecTBa W
0€301acCHOCTH;, MPUHITUIT TTPO3PAYHOCTH.

Hcxonst U3 mATOTO MPUHIMIIA - MPUHIMIA TOJb30BATEIBCKOTO KOHTPOJIS,
Cyllbsl JOJDKEH OBITh HAJEJICH IPaBOM BBIPA3UTh HECOIJIACHE C PEIICHUEM,
MIPEJIOKEHHBIM HUCKYCCTBEHHBIM UHTEIJIEKTOM U MPUHATH COOCTBEHHOE PEIICHHE
o neny. [Ipu 3TOM y4acTHHKY criopa JO0JKHA OBITh MPEJOoCTaBIeHa BO3MOKHOCTh
MpsIMOTO OOpaIlleHus] K Cyay 0e3 NMPUMEHEHHS HCKYCCTBEHHOTO HHTEIUICKTa U
MIPaBO OCTOPUTH MPUHSITOE MPU MOMOIIU UCKYCCTBEHHOI'O MHTEIJIEKTa PEIlCHHUE.
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JlaHHOE TIOJ0KEHHE MO3BOJISET CHEIaTh BBIBOJ, YTO HMCKYCCTBEHHBIM HHTEIUICKT
MOKET OKa3bIBaTh JIUIIIb BCIIOMOTATEIbHYIO, Y3KOCTIEHIHATU3UPOBAHHYIO TTOMOIIb,
He Oy/y4u B COCTOSTHUM 3aMEHHUTH CYyIbI0-UeJIOBEKA.

N3BecTHO, YTO CyAbs JOIKEH PYKOBOJCTBOBATHCSA B TOM YHUCJIE BHYTPEHHUM
yOeXKICHUEM, YUYUTHIBATh HE TOJBKO IOJO0KEHUS 3aKOHOMATEILCTBA, HO U JaBaTh
OIICHKY pa3IHu4YHbIM (HIOCO(PCKO-IPAaBOBBIM KAaTETOPHSAM, YTO TpeOyeT BBICOKOIO
YpOBHS MpaBoBOM KyJIbTyphl. K mpumepy, BBIHOCS peIICHHE O Ha3HAYCHUHU
HaKa3aHUs, CyJ PYKOBOJCTBYETCS IIECIAbIM pPSIAOM OILICHOYHBIX M IIEHHOCTHBIX
KpUTEpUEB, HANpUMEp, TAKUX, KaK MNPUHIUIBLI CIPABEIJIMBOCTH W T'yMaHHU3Ma.
IIpobneMa cocTOMT B TOM, 4YTO OTH KaTeropur (GOPMHUPYIOTCS Yy 4YeJIOBEKa B
MpOLECCE BOCIUTAHUA M CTAHOBIICHUS JIMYHOCTH, a 3HAYUT, COCTaBUTh UX
QITOPUTM HM OOYYUTH JTOMY MAIIMHHBIA MHTEJUIEKT, HAa MOW B3IJISI, HE
MPEJICTABISAECTCS BO3MOMXKHBIM.

Cnenyer Take OTMETHUTH (paKTOP HEIpPEACKa3yeMOCTH HeHpoceTel, Tak Kak
YeJIOBEK Yallle BCEro HE B COCTOSIHUU MOHSITh JIOTUKY UCKYCCTBEHHOI'O MHTEJIJICKTA,
TOr0, YTO UMEHHO MOCTYKHWJIO IPUUUHOMN MPUHATHS PEIICHHUS.

IIpruMeHeHNEe HCKYCCTBEHHOIO HHTEIIGKTa IPH TOJATOTOBKE CYAeOHBIX
MTOCTAaHOBJICHUM MOXKET OOJIETYNUTh HArpy3Ky CyIel, YCKOPHTH CYAOIMPOHU3BOJICTBO,
YCTPaHUTh OMMOKKM M3-3a 4eJoBeueckoro ¢axkTtopa W  CIOCOOCTBOBATH
Ka4eCTBEHHOMY aHAIMN3Y CYJAeOHOM MPaKTHKH.

HcKycCcTBEHHBIM HMHTEIUICKT IIOJIC3€H Ha CTaguHM IOATOTOBKH CYJIeOHBIX
pemenuii. Ha ocHOBe co3manHo# 0a3bl JaHHBIX, CUCTEMa MOrJjla Obl aHATM3HPOBATh
dhakTypy nen, cyaeOHYyI IpakTHKY IO MOXO0XKHM JejlaM M IpeiiaraTh Hambolee
CIIpaBEJIMBBIA  alrOpUTM. IIpm 3TOM, OKOHYATENBbHOE pEIIEHUE JOJKEH
NPUHUMATh CYJbsl, MNPOAHAIU3UPOBAB BBIBOJBI MAIIWHBI WU PYKOBOJCTBYACH
COOCTBEHHBIMH MOPAIbHO-3THYECKUMH ITPHUHITUIIAMH.

McKycCTBEHHBIM HMHTEUIEKT MOT OBl IOMOYb pPasrpy3uTh CYAbI - €TI0
NPUMEHEHUE B OPraHU3allMOHHON JIESATEJBHOCTH CyAa I03BOJISIET YMEHBIIUTD
PYTHHHYIO paboTy cyaeii u pabOTHHKOB ammapata cyaa. OmHakKo, BHIUTCS
COMHUTEJIbHBIM, YTO MCKYCCTBEHHBIH MHTEIUIEKT CMOXXET MOCTUTHYTh IMPUHIIMUIIBI
ryMaHu3Ma M CIpPaBEAJIMBOCTH IPW HAa3HAYCHWHM HaKa3aHUWs, Pa3yMHOCTH H
TOOPOCOBECTHOCTH B CYAeOHOM IIpoliecce. TakuM o0pa3oM, MPEACTaBIACTCS, UYTO
TeXHHYECKHE CPEJICTBA, pa3pabOTaHHBIC YEJTOBEKOM B IOPHUCHIPYICHIIUH, JTOJKHBI
MOBBINIATH 3()(PEKTUBHOCTH PAOOTHI JIIOJICH, a HE BBITECHATHh UX U3 3TOM 00J1acTH.

IIpu3HaBasi, 4TO HMCKYCCTBEHHBIM MHTEJUIEKT MOXKET NPUMEHATH IPaBO Ha
OCHOBE ONpPEACICHHBIX (AKTOB, CJIEAYyeT OTMETUTh, YTO IMPaBOCYIUE — 3TO
TBOPUYECKUM aKT, 1 UMEHHO, B CBSI3U C 3TUM 3/I€Ch IPUMEHEHHE HCKYCCTBEHHOTO
pasyma OrpaHUY€HO.

C 0coOcHHOM SICHOCTBIO CIIEAYET TaKKe M3YUUTh ACATCIHHOCTH ITU(PPOBOTO
pasyma B pa3IUyHBIX CYASOHBIX HHCTAHIIUAX C y9eToM uX creruduku. K npumepy,
KOMIIBIOTEPHBIA aIropuTM OyaeT (puKCHpoBaTh JH000C HAPYIICHUE U MPUXOIUTH K
BBIBOJIY O HEOOXOIMMOCTH OTMEHBI CYJeOHOro akTa Jake B TOM Ciy4ae, €CIH
dhopmanbHas OTMEHA MPUBEET K TAKOMY K€ UCXOJY Jea.

OueBuaHO, YTO MAaIllMHA HHUKOIJa HE CTAHET YEJIOBEKOM M HHUKOIJIa HE
MOMMET HUCTUHHOW KapTuHbl MHpa. OJHAKO, HUCIMOJIb30BAHME HCKYCCTBEHHOI'O
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MHTEJUICKTA B JIeJIaX IOCTUIIMU 0] KOHTPOJIEM YEJI0BEKa BIIOJIHE palimoHaibHo. Ha
HEr0 MOXKHO BO3JIOKHTH pEIICHUE JIOTUCTHUYECKHX 3anad. K npumepy,
HMCKYCCTBEHHBI MHTEIJIEKT MOXKET BBICTYIATh Ha CYJ€OHOM IMPOIECCE B KAYECTBE
MepeBOYMKAa, OH MOXKET OBbITh TMOJIe3€H TMPU YJOCTOBEPEHUM JIMYHOCTH
YYaCTHHUKOB.

Cnenyet Bcerja yu4uThIBaTh, YTO MCKYCCTBEHHOMY MHTEIUICKTY HEJOCTYITHbI
TaKW€ KaTeropuM, KakK YYyBCTBO OTBETCTBEHHOCTH, CaMOAHAIN3, MOPAIbHBIN
CaMOKOHTPOJIb.

B ampenme 2021 roma EBpomeiickas KOMHCCHS OOBSBHJIA O IOJATOTOBKE
3aKOHOINPOEKTa, B KOTOPOM  TMpPEAJaraercsi OrpaHUYUTh  MCIIOJIb30BAHUE
HMCKYCCTBEHHOT'O HWHTEJUIEKTa B TeX OO0JIacTsIX, TJe OH MOXXET HAaHECTH YPOH
0OIIIeCTBEHHOM >KU3HU. PeKoMeHayeTcsl 3ampeTUTh HMCIOJIb30BaHUE TEXHOJIOTHUU
JUIsSL MAaHUITYJIMPOBaHUA noBeaeHueM oAe. [lon 3anper nonajgaer Takke aHalu3
JOCTOBEPHOCTH JIOKA3aTeJIbCTB B CyAE, NOpU OTOM NOAYEPKUBAETCS, UTO
MIPUMEHSIEMbIE TEXHOJIOTHH JOJIKHBI OBITh HAJIC)KHBIMHU, TOUHBIMU U 0€30MMaCHBIMHU.

B uenom, npeacTtapisgeTcs BaKHBIM 3a4aTh TPABOBBIE U 3TUYECKUE IPAHULIBI,
B KOTOpPBIX OyAeT pa3BUBaTbCA WCKYCCTBEHHBIM MHTEJUICKT, OTPAaHUYHUTH
BO3MOXHOCTh €TI0 HEITUYHOTO MPUMEHEHUS M 3aKOHOAATEIbHO HAMNpPaBUThH IO
MyTH, 00€CTICUNBAIOIIEMY MaKCUMAJIBHYIO MOJIb3Y U 0€30MMacHOCTh JJIsSI OOIIECTBA.

B 3akntouenuu, xotesn Obl OTMETUTh, YTO TPaXKJaHe MPU OOpaIleHUH B CY]I,
Hapsily ¢ TeM, YTOOBI BBICKA3aThCsl O CBOEH mMpoOsieMe W OOBSICHUTh, KaK C HUMH
HECIPaBeNIMBO OOOIUINCH, UMEIOT 0KUAHUS TOTO, YTOOBI UX TOHSIN U MPOSBUIH
YEJI0BEUECKOE COMEPEKMBAHUE.

IIpennazHadyenue CyAeWCKOM MaHTUM - JUCTAHIUPOBATH CYAbIO OT
YeJIoBeUYeCKUX ciiabocTteld W yOeauTh CTOPOHBI B OECHPUCTPACTHOCTH W
CIIpaBeJIMBOCTH caMmoro cyna. OnHako, JIOASM BCErja BaXHO 3HATh, YTO B
OTMPABJICHUU TIPABOCYAUSI YY4aCTBYET HE TOJIbKO pa3yM, HO M >KHBOE, OblolIeecs
cepaue, SBIAIONIEECS HOCUTEIIEM  HENPEXOMSUIUMX UEHHOCTEH, MPUCYIIUX
HCKJIIOUUTEBLHO YEJI0BEUECKOM MPUPO/IE.

YBaxkaeMbl€ KOJUIETH,

Ham MexnyHapoaHbslii CHMIIO3UYM 3HaMEHyeT Co0Oi 3aBeplleHue
npenacenarenbcTBoBanus Koncturynmonnoro Cosera Kazaxcrana B Accorumanuu
Asnarckux Konctutyimonusix Cy/10B 1 DKBUBAICHTHBIX THCTUTYTOB.

S xoTen Obl, MONB3YSACH BO3MOYKHOCTBIO, MOOJIArOAAPUTh BECh KOJUICKTHUB
Koncturynmonnoro CoBetra Pecnyommkm Kasaxcran, ero Ilpeacenmarens
rocnioguna Kaifpara A6apazakoBuya Mamu 3a TO, 4TO B 3TH JIBAa HENPOCTHIX IS
BCEX HAC rojia C YECThIO BBHIMIOJIHUI CBOIO MUCCHIO Kak [Ipeacenarens Accouuanuu
Y CyMeEJI YKPENUTh COTpyAHNYECTBO Mexay Cynamu-YieHaMu opraHu3aiuu.

VYBepeH, MbI BC€ CMOXKEM cOOpaThbCsi BHOBb, YTOOBI OYHO YBHJETHCS JIPYT C
JIPYroM, oOCYUTh BXKUBYIO aKTyaJIbHbIC BOIIPOCH! U YKPEMUTh HAIIIK OTHOIICHUS.

XKenaro BceM KpemKoro 370pOBbsi, MUpa U 0JIArOMOTYYHsI.

biaronapro 3a BHUMaHUE.
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bopuc Beaues,
Ipencenareans Koncturyuunonnoro Cyna
Pecny0sinku boarapus

HNutepHer 1 3¢ PeKTHBHOCTH 00ITAPCKOr0 NapJIaMeHTapu3Ma

NHTEepHET U HOBBIE TEXHOJIOTMM CTABAT COBPEMEHHBIE KOHCTUTYLIHOHHBIE
CUCTEMBl  Tepell HOBBIMU  BbI3oBaMU. Heob6XoaumMo  mepeocMBbICICHHE
KJIACCUYECKMX KOHIENUMHA KOHCTUTYLHMOHHOI'O MpaBa, BOZHUKAET BOIPOC KAKUM
00pa3oM OHM BIHUCHIBAIOTCS B HOBYIO IU(POBYIO PEATILHOCTb.

OdeHb 4acTO BIMSHUE HOBBIX TEXHOJOIMH Ha COBPEMEHHBbIE JIMOEpanibHO-
JEMOKPAaTHYECKUE KOHCTUTYLUMOHHBIE TOCYJapCTBa PAaCCMAaTPUBAECTCSA C KpPaWHHUX
no3utii. C  OOHOM CTOPOHBI, NPUHATO CYUTaTh, 4YTO B PE3YJIbTaTe
«TEXHOJOTUYECKON PEBOJIOLUU» MpaBa TPAXKIAH HAXOAATCA B 30HE pHUCKA; C
JIPYroil CTOPOHBI, «PEBOJIIOLHUS BOCHPUHUMAETCS KAK MHCTPYMEHT YKPEIUIEHUS
JEMOKPATHUYECKUX U JIMOEpaNbHBIX IIEHHOCTEH, XapaKTepU3yIOmuX OOJBIINHCTBO
COBPEMEHHBIX KOHCTUTYLIHH.

HoBble TeXHONOrMM 3aTparuBarOT BCE AaCIHEKThl YEJIOBEYECKON >KU3HHU. B
pe3yapTaTe 3TOro, Kak Hallli IpaBa, Tak U MEXAHU3MbI UX OCYIIECTBIEHUS, MOTYT
ObITh TOABEPKEHbl BIUAHUIO IUGPOBOM peanbHOCTH. CyIIECTBYIOT, Kak
MUHHMYM, J1Ba BO3MOKHBIX ITYTH, IO KOTOPBIM MOXKET CJIEIOBaTh JIr00asi mpaBoBas
cuctema. C 0JJHOUM CTOPOHBI, BOBMOKHO KOHKPETHO CO3/aTh (BIUCATH) MOJHOCTHIO
HOBBIE ITPaBa U MPOLIEAYPHI UX OCYIIECTBIEHUS, PA3IMYAIOIINECS OT TPAAULUOHHO
CyllecTByIOIMX. TakuM 00pa3oM yCTaHABIMBAIOTCSA, HaNpUMep, MpaBO Ha
3a0BeHue, npaBo jgoctyna B MHtepHeT wiu npaBo 1udpoBoil uneHTuyHOCTH. C
JIpYyroi CTOPOHBI, BO3MOKHO TPaJULMOHHBIE MpaBa (Hamp. cBOOOJA BBIpAXKEHUS,
MpaBO Ha JUYHYIO XKU3Hb, N30MpaTelbHbIE MPaBa, MPaBO Ha JOCTYI K CYAY U Ip.),
KaK U NPOLEAYpbl peanu3aluy MMapJaMEeHTCKOM JE€MOKpPAaTHH, TOJIKOBAaTh B AyXe
BPEMEHH, B KOTOPOM MBI JKUBEM, U BKIIOUYHWTh B HUX MPABA, CBSI3aHHBIE C HAIIEH
«un@poBoi KU3HbIOY». bonrapckas KOHCTUTYLMOHHAas CHUCTEMa CJIeAyeT IIo
BTOpoMy nyTH. OcoObiii BkiIax B 3ToM oTHomeHun y Konctutymuonnoro Cyna
Pecny6siuku bonrapum.
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Y Cyna, HukouMm 00pa3oM HE OTpHUIlas 3HAYEHHUE HOBBIX TEXHOJOTHH, ObLI
MOBOJl YCTAaHOBUTh PaMKHU, B KOTOPBIX HMX HCIOJIb30BAHUE JIONMYCTUMO HE
3aTparuBas PaBo Ha JTHYHYIO KU3Hb.

Tak, nanpumep, B Pemenun 3a Ne 15 ot 17 nosi6ps 2020 ., Cyn ycTraHOBU,
YTO MOCPEICTBOM HOPMATUBHOM 0a3bl, 00ECIeUnBAIONICH MPSIMON U HEMEIJICHHBIN
JOCTYIl K JaHHBIM Tpaduka, naxxe 0€3 pacKpbITUS COJEpkKaHUSI KOMMYHUKAIUH,
BO3MOJKHO COOpaTh YyBCTBUTEIbHYIO HH(pOpMaIHI0 00 00pase KU3HU, HAaBBIKaX B
OBITY, TIEpEBIKCHUH, 00 MHTEpecax, MOJUTUYECKUX M MPOUYUX MPEANOYTCHUSIX
cyObeKTa NaHHBIX. B MOMOOHBIX THUIOTE3aXx 3aKOH JOJDKEH COJepKaTh B cele
TOYHBIE, SICHBIE W TMPEIBUAMMBIC TPABUIIA, CO3JAIOIINE HAJACKHBIE TapAHTUU
3aIMThl U 0€30MaCHOCTH, UCKITIOYarolre (hOPMUPOBAHUE ONTYIICHUS HaXOXKICHUS
noJ HaOJNIOACHUEM, TIOCKOJbKY OOBEKTMBHO BCE TPaKJIaHE OKa3bIBAIOTCS
noTpedutenssMu  ogHONM wuiau Oosnee (QopM CYIIECTBYIOUIUX COBPEMEHHBIX
KOMMYHHUKALIUH.

I'mo6anbnas manpemuss COVID—-19 u mepbl, KoTOpble OBLIM NPUHSATHL B
HEeJsIX €€ MPEeoI0eHMs], HeU30€KHO cKa3zanuch U Ha pabote HaponHoro coOpanus
(ITapmamenTa Bonrapun), Kak MPEJICTAaBUTEIILHOTO YUPEKICHUS
OOLIErocy1apCTBEHHOI0  MacuTaba, 3aHUMAIOIIETO LIEHTPAJIbHOE MECTO B
MEXaHU3ME OCYIIECTBJICHUS TOCYJApCTBEHHOW BJIAacTU. B 3THUX yCIOBHUSX
Koncturyuronnsiit Cyz cuen, yto IHTEpHET M HOBBIE TEXHOJIOTHU MPEICTABIISIOT
co0Olf MHCTPYMEHT TapaHTUPOBAHHO KA4eCTBEHHOro U  OecrepeboitHoro
(GYHKUMOHUPOBAHUS OOJATapCKOro napiaamMeHTa.

6 HosO0pst 2020 r. HapomHoe coOpaHHMe MPHHSIO pEIICHHE, MOCPEACTBOM
KOTOporo ycraHoBwio IIpaBuiia ydyacTusi B IJICHAPHBIX 3aCEIaHUAX IMapiiaMEHTa
JIeMyTaToB, MoMeleHHbIX B B3 ¢ COVID—-19 B 00s13aTenbHYIO U30JISIITUIO WIH B
kapaHTuH. Ha MomeHT mnpunsTus pemenuss Hapomnoro cobpanus B bosrapuu
Obta  0OBsSIBJIEHA, M3-3a  pacmpocTpaHeHus:  OOJE3HHM,  UYpe3BbIUAHAS
nUAeMUYecKas 00CTaHOBKaA.

Pemennie ot 6 HOs1O6ps 2020 T. mpeaocTaBWIIO paspelieHrne KOHKPETHOU U
BpEMEHHOM MpoOsIeMbl, BOHUKIIEH B MapiaMeHTCkol pabore. OHO peryimpyer
MpaBwjia MOPOLEAYPHOTO  XapaKTepa OTHOCUTEIIBHO  JUCTAHIIMOHHOIO, C
HCTOJIb30BAHUEM JJIEKTPOHHBIX CPEJACTB, YYaCTHUSl JI€MyTaTOB, IO OTHOLICHUIO K
KOTOPBIM BPEMEHHO AEHCTBYIOT MEPHI OTPAHUYUTEIBHOTO XapaKTepa, CBsI3aHHbIC C
o0si3aTeNTbHOM  W3OJIAIMEeN WiIM  00s3aTeIbHBIM  KapaHTMHOM B paMKax
0OBABIICHHON Upe3BBIYAMHON 3MuAeMHYeCKOM o0cTaHoBKOM. Llens, mpecienyemas
pelieHrneM, COCTOMT B TOM, YTOOBI B KPHU3UCHOM CHUTyallud CO3/1aTh MJI JTHUX
JEMYTaTOB MPABOBYIO BO3MOKHOCTh MPOJOJIKUTH NMPAMOE MEPCOHATIBHOE y4YacTue,
XOTS ¥ BUPTYaJIbHO, B TUICHAPHBIX 3aceaaHusix HapomHoro coOpanus.

Koncturyuronnsii Cya  uMel  BO3MOXHOCTb  BBIHECTH  PEILICHUE
OTHOCHTEJIBHO COOTBETCTBUS KOHCTHTYLHHN YKa3aHHOTO akTa. B CBOEM perieHnn”
Koncturyunonnsii  Cyn  cyen, 4YTO  Mepbl, NOPEANPUHATHIE B LEISX
BOCIIPEIATCTBOBAHUS pacpoOCTPAHEHUIO COVID-19, BKJIFOUUTEIBHO

! Pemrennie 3a Ne 2 or 12 mapra 2015 r. koHcTHTYHHOHHOE Aeno Ne 8/2014 . (1B, 6p. 23 or 27.03.2015 r.);
Pemenne 3a Ne 15 ot 17 Hos16pst 2020 r., koHcTUTynHoHHOE neno Ne 4/2020 r. (JIB, 6p. 101 or 27.11.2020 1.)
? Pemenne 3a Ne2 ot 16 mapra 2021r., koucTHTyIMOHHOE memo Ne 13/2020 r. (JIB, 6p.25 ot 26.03.2021 1.)
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OrPaHUYCHUS, BBEJICHHBIC BCEMHU TOCYJapCTBAMU-UYIECHAMH W NPEANPUHATHIE
EBponeiickuM mapiaMeHTOM M TpodyuMu HHCTUTYTaMu EC Mepsbl, SBISIOTCS
BBI30BOM IIapJIAMEHTCKOM JEeMOKpaTHH. OTO 0C000 3aTpardBaeT YCHIIHA
COXpaHUTh 3aKOHOJATCIbHYIO M OromkeTHyI0 (yHknuto IlapmamenTa, kak u
OCYIIIECTBIICHUE MapIAMEHTCKOr0 KOHTpoJIs. Pemenne ot 6 HOSOPS OlleHHMBAETCs
CymoM Kak «aJeKBaTHBIM OTBET Ha KOHCTUTYLHOHHYIO HEOOXOIMMOCTH
NpoAoJDKHTE 3¢ dekTuBHOe (YHKIHOHHUpOBaHHE IlapmamMeHTa» B YCIOBHIX
OOBSABIICHHOM  YpE3BBIYAMHOM DSHUAESMHUYCCKOM OOCTAaHOBKM U  BBEJICHHS
BPEMEHHBIX IPOTHBOAMUIAEMHYCCKUX Mep. TakuM o0pa3oMm, CBOIUTCS K
MUHUMYMY PHUCK JUIS 3JI0pOBbS M JKHW3HM YICHOB W AJMHUHUCTPALAUN
MPEACTABUTEIILHOIO YUPEKICHUSI, TPU 3TOM OJHOBPEMEHHO TapaHTUPYETCS, UTO
MOJIMTUYECKOE  MPEACTABUTEIBCTBO  MPOAOJDKUT  OCYHIECTBISITH  HamboJliee
CYLIECTBEHHYIO YaCTh CBOEH KOMIIETEHTHOCTH.

Koncrutyunonnsii Cya mpuilien K 23TOMY 3aKIIOUYEHHUIO IIPUHSB BO
BHUMaHHE, 4YTO <«IOHMMaHHE TIOHIATUH (PuU3HMYECKoe MPUCYTCTBHE H
,,JIPUCYTCTBYIOIIHE , HECMOTPS Ha HX TPAAUIHUOHHOCTH i1 OOJTrapcKOro
KOHCTUTYIIHOHAJIN3MA, TTOVIEKUT pa3BUTHIO U B X X] BEke, Kak BEKE YCKOPEHHOI'O
Pa3BUTHUS BBICOKUX TEXHOJOTHMU. B 3Tux ycnoBus, no MHeHuro Cynaa «... MOXHO
CUWTaTh, YTO BHUPTyaJIbHAsI Cpela TaKXKE SABISETCS ONPEACIICMbIM U
UJICHTU(DHUIUPYEMBIM B TEXHHYECKOM IIJIaHE MECTOM, I'JIe MPUCYTCTBYIOT U JICJIAOT
BOJICU3BSBJICHUS, MECTOM OCYIIECTBIICHUS MPABOBBIX U (PAKTUUECKUX ICUCTBUM,
HEe 00s3aTeIbHO NPHUCYTCTBYSA (DHM3UUCCKH; IPABOBBIC ITOCISACTBUS YKa3aHHBIX
JNIEMCTBUM TPUPABHUBAIOTCS K JICUCTBUSAM, OCYIIECTBIISIEMBIM JeNyTaraMu B
ciydae (U3MYECKOro TMPUCYTCTBHS B 3ajie TapiamMeHTa». B pesynbrate 3TOTO
Konctutyunonusii  CyJ MNOCTAaHOBWJI, 4YTO KOHCTUTYLIMOHHO JOIYCTUMO
JTUCTAHIIMOHHOE, C MCHOJBb30BAaHUEM JJICKTPOHHBIX CPEJCTB, y4acTHE NICITYTaTOB,
[0 OTHOLICHHUID K KOTOPBIM BPEMEHHO JIEUCTBYIOT OrPaHUYUTEIBHBIE MEPBI,
CBSI3aHHBI C 0053aTEIbHON M30JISALHUCH HIIH 00I3aTeIbHBIM KapaHTHHOM.

B cBoem pemenun Koncturynuonusiii Cya MOposBUI  THOKOCTh U
CIIOCOOHOCTH aIalITUPOBATLCS K HOBOM TEXHOJIOTHYECKOM pPEaTbHOCTH.

NuTepHer W HOBBIE TEXHOJIOTMM BOCOPHHUMAIOTCA KAk CpPEACTBO
VKPEIUICHUSI MapJaaMEHTCKOW IEMOKpaTuu B boirapuu, co3maBas NMPEANOCHUIKA
JUTSL €€ TIOJTHOLIEHHOTO (DYHKIITMOHUPOBAHUS U B YCIOBUSIX KPU3HUCA.
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Digitization and Share Sovereignty in the European Union

With the Covid-19 pandemic, digital technologies play a key role for
education, economy, work, culture or health in our modern societies. At the same
time, this crisis emphasizes how closely our national digital spaces are linked and
underlines the consequences of these links for our democratic societies and our
national sovereignty.

But, first of all, how are sovereignty, shared sovereignty and digitization
defined? On the one hand, “sovereignty” is a legal and political concept with a
complex definition. For German lawyers, sovereignty is summarized in the
expression “Kompetenz, kompetenz” 'or “competence,-competence”; under the
National constitution, the State retains the final decision as to competence. Of
course, a State must respect the international agreements to which it is a party.
Article 4.3 of the Constitution of the republic of Kazakhstan indicates:
“International agreements ratified by the Republic have primacy over its laws”
Nevertheless, article 4.2 specifies “The Constitution shall have the highest juridical
force and direct effect on the entire territory of the Republic’?.

This definition of sovereignty does not mean that a sovereign State must
remain isolated, as is the case for North Korea, but that its exercise of sovereignty
extends to sharing certain competences with other States in order to guarantee
peace, development, and security for its citizens...

On the other hand, according to the Collins Cobuild dictionary,
“Digitization" can be defined as the transcription of data (text, pictures, or sound)
into a digital form that can be directly processed by a computer’. One of the key
interests of the Internet, and digitization, is to abolish the internal boundaries for
the sharing of data for collaborative work, to enable a global analysis faced with

' Bundeszentrale fiir politische Bildung: “Die K. ist ein zentrales Merkmal fiir die Staatsqualitit und Souverénitit
von politischen Verbéanden; die K. umfasst die Kompetenz, sich selbststindig neue Kompetenzen zu geben. » - «
Competence is a essential characteristic of the State and of sovereignty; Competence encompasses the ability to
independently develop new competences.”

https://www.bpb.de/nachschlagen/lexika/das-europalexikon/177087/kompetenz-kompetenz

? https://adilet.zan kz/kaz/docs/K950001000

? https://www.collinsdictionary.com/dictionary/english/digitize
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international challenges, such as Climate change or security policies, but
digitization clearly underlines the limitations of national sovereignty absent a
robust cross-border cooperation dedicated to the development and implementation
of effective policies.

Thus, in September 2020, the president of the European Commission, Mrs
Ursula von der Leyen declared that “Europe should secure digital sovereignty with
a common vision of the EU in 2030, based on clear goals and principles””.
Consequently, in October 2020, the European Council invited the Commission to
prepare a comprehensive Digital Compass by March 2021, “setting out digital
ambitions for 2030, establishing a monitoring system and outlining key milestones
and the means of achieving these ambitions"”. On 9th of March 2021, Commission
published a Communication entitled “2030 Digital Compass: the European way for
the Digital Decade" and Regulation (EU) 2021/694 establishing the Digital Europe
Programme for the period 2021-2027, which came into force, with retroactive
effect, from 1 January 2021°

Thereby, to avoid digitization negating the shared sovereignty of its
Members States and the protection of its citizens, the EU specified its ambitions
and objectives for 2030 in the Digital Europe Programme (I). Moreover, this
programme aims to guarantee and to control the implementation of the EU’s
ambitions, within and outwith the EU (II).

I- The EU’s Objectives for 2030: the Digital Europe Programme

The Digital Europe Programme is structured into five specific objectives:
High Performance Computing; Artificial Intelligence; Cybersecurity and Trust;
Advanced Digital Skills; and Deployment and Best Use of Digital Capacity and
Interoperability, which express the ambitions of the European Union (1.1). On the
other hand, Communication (2021) 118 final, define the European digital compass,
by which the European Commission seeks to strengthen the protection of the
citizen’s digital rights (1.2).

1.1 Specific Objectives translate the EU’s Digital Ambitions

Globally, Programme objectives in Regulation 2021/694, article 3, focuse on
digital capacity in education (1.1.1) and infrastructure (1.1.2), digital
transformation of business (1.1.3) and of public services (1.1.4).

1.1.1 - To Train Highly Skilled Citizens and Professionals

The European Pillar of Social Rights Action Plan projects that by 2030, 80%
of adults will have acquired basic digital skills’. Moreover, digital training and
education should support a workforce in which people can acquire specialized
digital skills. Currently, more than 70% of businesses report a lack of staff with
adequate digital skills, in areas such as Artificial Intelligence, quantum and

* Communication from the Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of the Regions, 2030 Digital Compass: the European way for the Digital
Decade, Brussels, 3 mars 2021, COM (2021) 118 final, p.l https://eur-lex.europa.eu/legal-
congent/en/TXT/ 2uri=CELEX%3A52021DC0118

Ibid.

% Regulation (EU) 2021/694 of the European Parliament and of the Council of 29 April 2021 establishing the
Digital Europe Programme and repealing Decision (EU) 2015/2240, JOUE L 166 du 11.5.2021, p. 1-34, https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32021R0694 & from=EN

7 The European Pillar of Social Rights Action Plan COM (2021) 102. Adopted on 3 March 2021.
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cybersecurity, as an obstacle to investment.... Of the 7,5 billion euros, the EU
Regulation establishing the Digital Europe Programme for the period 2021-2027
has allocated 577 million to strengthen digital skills®.

1.1.2 - To Build Secure and Sustainable Digital Infrastructures

By 2030, Digital compass expects that all EU households should have
gigabit connectivity and all populated areas should be covered by 5G. The
production of cutting-edge and sustainable semiconductors in Europe is expected
to represent 20% of world production. 10,000 climate neutral highly secure edge
nodes should be deployed in the EU and Europe is expected to have its first
quantum computer. In the period 2021-2027, the EU Regulation provides for €
2,226 billion to develop high performance computing and € 2,061 for artificial
intelligence.

1.1.3 - To Enhance the Digital Transformation of Business

75% of European companies are expected to use cloud computing services,
big data and Artificial Intelligence and more than 90% SMEs should reach at least
basic level of digital intensity.

1.1.4 -- To Ensure the Digital Transformation of Public Services

All key public services should be available online; all citizens should have
access to their medical e-records and 80% are expected to use an eID solution. For
the transformation of Business and Public services, more than € 2,7 billion will be
spent on cybersecurity and the best use of digital capacity.

1.2 Protection of the Citizen’s Digital Rights

The protection of digital rights is already anchored in the EU treaties, the
case law of the Court of justice of the EU, as well as in secondary legislation. In
order to make sure that the rights that apply offline can be fully exercised online,
the European Commission wants to develop a framework of digital principles, such
as access to high quality connectivity, to sufficient digital skills, to public services,
and to fair and non-discriminatory online services. These principles would be
discussed in a wide societal debate and could be enshrined in a solemn, inter-
institutional declaration between the European Parliament, the Council, and the
Commission. This declaration build on and complement the European Pillar of
Social Rights. Finally, the Commission proposes to monitor in an annual
Eurobarometer whether Europeans feel that their digital rights are respected.

IT - Implementation and Controls of the Digital Europe Programme

The Digital Europe Programme aims to guarantee and to control the
implementation of the EU’s ambitions, both within the European Union (2.1) and
outwith the EU by international partnerships (2.2).

2.1 Implementation and Controls within the EU on the basis of EU Law
According to Regulation 2021/694, article 14, the Programme shall be
implemented under direct management, by its departments, or indirect
management with Members States organisations, third countries, international

¥ The amount of the Long Term EU budget for 2021-2027 is €1 074.3 billion for in 2018 prices, including the
integration of the European Development Fund. This budget is completed with the Next Generation EU recovery
instrument whose amount is €750 billion.

https://www.consilium.europa.cu/en/policies/the-eu-budget/long-term-eu-budget-2021-2027/
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organisations.. European partnerships with the Member States are mentioned too
(art. 15).

Different evaluations of the Programme will be carried out so that they feed
into the decision-making process in a timely manner (art. 26). For example, an
interim evaluation will form the basis for adjusting the implementation of the
programme taking into account new relevant technologies. Moreover, audits will
ensure an appropriate balance between trust and control (art. 27).

2.2 Implementation and Controls outside the EU with international
partnerships

While the pandemic has highlighted that digital policy is never value-
neutral, the European Union is now trying to promote its human-centric vision of
the digital economy and society. Thus, the EU seeks to build strong international
partnerships matching the objectives and values of Europe’s digital decade: “a

level playing field in digital markets, a secure cyberspace and upholding
fundamental rights online™”.

The EU programme shall be open to the participation of the third countries
within the framework of an association or partial association, respecting its
objectives, e.g. members of the European Free Trade Association, acceding and
candidate countries, third countries in accordance with the conditions laid down in
specific agreements... (art. 10). the Union may also cooperate with international
organisations in particular with the Euro-Mediterranean or Eastern Partnerships
(art. 11).

A few words to conclude: are digitization and national sovereignty:
complementarity or opposing concepts? With globalization, a democratic State,
respectful of the Rule of law and Human rights, can no longer control the Internet
and guarantee its internal security without the support of its citizens and robust
international cooperation. Therefore, digitization forces our opened society to
define sovereignty in a new way, based on the sharing of common values and
international partnerships. “God save the Queen” but the Sovereign can no longer
reign alone...

? COM (2021) 118 final, point 6.
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Utilization of Information Technology in Indonesian Constitutional Court
along with the Law Enforcement during the New Normal Era

Bismillahirahmanirahim,

Assalamu‘alaikum Wa Rahmatullahi Wa Barakatuh,

The Honorable Chief Justice of the Constitutional Council of the Republic
of Kazakhstan, Kairat Mami;

The Honorable President and Justices of the Constitutional Courts and
Equivalent Institutions;

The Honorable Guests, Delegations of this International Symposium, ladies
and gentlemen.

First of all, allow me to thank you for the invitation to the Constitutional
Court of the Republic of Indonesia to participate in this International Symposium,
as well as congratulations to the Constitutional Council of the Republic of
Kazakhstan, which has organized the event very well. On this occasion, I would
also like to wish the Republic of Kazhakstan a Happy 30th Independence Day,
may the coming year achieve even greater success.

Justices, Honorable Guests, Ladies and Gentlemen,

The theme of this international symposium is an important theme to discuss
considering that currently a massive use of internet also has an impact and closely
related to law enforcement, personal rights, and the independence of the state in
carrying out its rights and obligation. This pandemic significantly gave a huge
contribution of internet application since almost all the activities that are usually
carried out face-to-face, such as working in the office, studying and teaching, and
even shopping are currently being carried out online or using internet facilities in
order to prevent the spread of this covid-19.

The same condition applies to the world of law enforcement, especially in
the judiciary area. The trials that are commonly held open for the public in person,
the cases registration that are also carried out face-to-face, in this outbreak
condition certainly will no longer possible to do. Even if it has to be done face-to-
face, it must be in the condition that comply with the health protocols. Therefore,
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the internet or the use of information technology becomes an inevitable choice so
that the judiciary activities may run as it should. If the access to judicial institutions
is hampered due to this pandemic, it can create an inconceivable impact. Public
disorder and chaotic situation may occur because justice seekers cannot fulfil their
needs for justice. For that reason, on this good occasion, we can share experiences
about the use of internet or information technology practicing in our respective
countries.

The situation and developments that are happening today regarding the
Covid-19 pandemic that is currently engulfing the world, remind us as organizers
of the judiciary to continue on making the constitution as the basic law of the state
that must be guiding every state administrator in carrying out their duties and
obligations.

In the midst of pandemic, the attention and intention of state administrators
in upholding the constitution as a basic law, must be further increased. Wherefore
in this situation, the people need protection from state administrators, especially
the judiciary, so that the protection of their constitutional rights can be continues.

One of the main contents of the constitution as a basic law is the protection
of the citizens’ constitutional rights. So that in this pandemic, there are many
constitutional rights of citizens that must be protected. The main and first
component to protect their constitutional rights, certainly is the duty and
responsibility of state administrators. In Indonesian 1945 Law, the matter is clearly
stated in the opening of constitution on 4th Paragraph which states that the goals
and objectives of the state is, ““...to protect the nation and homeland of Indonesia
entirely...” This means, there are no other interpretation for the purpose in
establishing a government of a country other than aiming to protect every citizen
under any conditions and against anyone who can harm their constitutional rights
as citizen.

If in Latin terminology known as ‘salus populi suprema lex esto’, which
means, the security or safety of the people is the highest law so the meaning of this
terminology is in line with and has become the goal of the state government’s
establishment as stated in the Indonesian Constitutional. Nevertheless, this
pandemic issue is not a simple problem. Due to this outbreak, it has a wide impact
and permeates various aspects of life.

In the normal condition, without any outbreak of a disease, the
implementation of health insurance by the state is a very complicated issue. In
some countries, including in the developed countries, when there were discussions
about the health insurance issue for its citizens, it became such a great controversy.
The controversy was more due to the problem of the state budget which was likely
to be drained very large if every health insurance of the citizen must be borne by
the state. Therefore, there is a proverb in the world of health said, “there is no rich
person when he falls ill because no matter how rich he is, he will fall into poverty
due to the high cost of treatment that need to be borne. Moreover, he shall not be
able to enjoy his wealth when he is ill.

The huge impact of this outbreak on various aspects of social, national and
state life, whether in the fields of politics, economics, law, social affairs, defense

45



and security, science and technology, and others, covers very broad and complex
aspects. In terms of law, if we examine further, many legal aspects from various
branches of law are also affected in such complicated and complex manner due to
the outbreak. Therefore, in accordance with the authority of the Constitutional
Court as the guardian of democracy as well as based on the factual conditions and
experiences that has just been carried out by our court as one of the relevant
materials to be describe further on this occasion is related to the initiation of
simultaneous regional head election which was just completed in late 2020.

Justices, Honorable Guests, Ladies and Gentlemen,

The fulfillment of democratic rights for the people is the state’s obligation to
implement them. Although, the fulfillment of the citizens’ constitutional rights in a
democracy always experiences different tests and challenges. The Indonesian
Constitutional Court has had experience in carrying out trials for the direct regional
head election dispute cases since 2005 and simultaneous regional elections dispute
cases from 2015 to 2018. However, the implementation of simultaneous regional
head election dispute in 2020 has an unusual challenge due to the outbreak.

The current state of this outbreak on the other hand, also gives birth to the
responsibility of the state to protect the constitutional rights of its citizens, namely
in the health sector. In Article 28H Paragraph (1) and Article 34 Paragraph (3) of
1945 Constitution stated that, “everyone has the right to obtain health service and
the state is responsible for providing the said health service facilities.” Whereas to
fulfil the health rights as referred to in the Provisions of the 1945 Constitution is
not an easy matter to actualized it.

Based on the information from Worldometers as 19th of November 2020,
when the simultaneous regional elections held in Indonesia, there were 483.518
people got infected Covid-19 since the discovery and announcement of 2 Covid-19
patients on March, 2020. That means, since the discovery of Covid-19 patients,
there has been a significant growth of Covid patients. From the total number of
patients, 15.600 people were declared deceased due to the outbreak.

At that moment, if the outbreak condition were faced with the 2020
simultaneous regional election, it will certainly would experience a very
dilemmatic condition. On one side, the state is also faced with the condition to
implement health protocols to aim not to spread the Covid-19 further to the
community. The implementation of health protocols is also part of the fulfilment of
public health rights in accordance the constitutional mandate. The challenge and
decision in carrying out the 2020 simultaneous regional election were very
arduous. Even the postponement of simultaneous regional election voting, which
was originally to be held on September 23rd, 2020 has been changed to December
9th, 2020.

The decision to continue in carrying out the 2020 simultaneously regional
election that have been set by the government and the house of representatives
(DPR) was a difficult decision. However, the implementation of it must still be
proceeded whilst still paying attention to health protocols. There were many
adjustments that have been made in every stages of the election, including the
proses of resolving the disputes over the result of regional head elections at the
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Constitutional Court. The adjustment to the stages of implementing the event as
well as resolving the disputes were not an easy task, moreover it also does not
mean that they are not impossible to proceed.

Justices, Honorable Guests, Ladies and Gentlemen,

Since the outbreak in early 2020 hits many countries, there were 50
countries that proceed its election. Some of them proceeded successfully. Three
countries considered successfully to proceed their lection during the outbreak.
There were Korea, Mongolia, and Sri Lanka. Even the practice and the experience
will not be comparable as apple to apple to what was be experienced by other
countries due to their geographic, populations and voters, and other things yet
learning and sharing experiences from other countries is certainly a good thing to
do.

At the end, armed with the previous simultaneous local elections held in
Indonesia, which has been held three times in 2015, 2017, and 2018, as well as
learning from the experiences from other countries that have had their elections in
the midst of the pandemic, the 2020 simultaneous election in Indonesia was
proceeded. as for the information, in the 2015 simultaneous regional head election,
there were 269 regions that held the election with details of 9 regional elections for
the provincial level, 224 regional elections for the district level, and 36 regional
elections for the city level. In that elections, there were 152 cases that has been
examined and gave its decision by the Constitutional Court. In 2017, there were
101 region that held the election with details of 7 elections for the provincial level,
78 elections for the district level, and 18 elections for the city level. There were 60
cases that has been checked and gave its decision by the constitutional court.

Whilst for 2018 there were 171 that held the simultaneous regional elections,
with details of 17 elections at the provincial level, 115 elections at the district
level, and 39 elections at the city level. There were 72 cases that has been
examined and gave its decision by the court. 67 cases of them were from the
elections dispute at the districts level and 5 cases were from the provincial level.

Quantitatively, the 2020 simultaneous regional elections have more numbers
that the previous one which amounted to 270 regions. The number of the head
regional elections consist of the head regional elections in 9 provinces, 37 cities,
and 224 regencies. Even though there is only a 1 region difference compare with
the 2015 head regional elections yet certainly the challenge of holding the
simultaneous regional elections in 2020 was a tougher challenge. Due to the
outbreak, various matters in the implementation of regional elections, including the
resolution of disputes must also be adjusted to the current pandemic condition.
This is intended so that the impact of holding local elections does not create new
clusters fo Covid-19. For this reason, the principle of prudence in the
implementation of regional elections, whilst still paying attention to the health
protocols, must be a common concern for all stakeholders.

Praise and gratitude to God that the 2020 local elections have been carried
out as well as possible, including holding a trial for handling the disputes over
election results at the Constitutional Court. In handling the 2020 regional elections
cases, the constitutional Court handled 146 regional elections cases, with details of
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8 applications for the provincial level, 124 applications for the district level, and 14
applications for the city level.

In handling cases of the simultaneous regional elections in 2020, the
Constitutional Court was strictly enforced health protocols. The trials were carried
out in hybrid manner by utilizing information technology (online trial) and offline
with a very limited number of people. For offline trials, the constitutional court
requires all parties that present at the court to take a swab test before entering the
courtroom. With the limited number of parties entering the courtroom, the lay out
of the courtroom is arranged according to health protocol standards by maintaining
a safe distance of one to two meters at each distance between chairs. Moreover, the
used of face mask, hand sanitizer, and gloves were mandatory for every person.
regarding the court files that were submitted physically by the parties, the officers
will sterilize the files using disinfectant. Likewise, our security officer will do the
checking body temperature for everyone that entered in the area of our building.
Thus, the health protocols in the offline trials were maintained and implemented.

In conducting the online trial, apart from utilizing the internet media which
has generally been used by the public, the court also has video conferencing
equipment spread throughout the province. The use of video conferencing may be
used for litigants if they have internet connection problems or distance constraints
for offline hearings because the existence of the constitutional court is only in the
state capital. With implementation of this hybrid trial, the constitutional court can
complete its tasks in guarding the democratic process on the 2020 simultaneous
regional elections.

Justices, Honorable Guests, Ladies and Gentlemen,

The Covid-19 pandemic is indeed something that is not easy for all of us.
Therefore, it should be a real common enemy that unites us because it is a human
tragedy that harms all human being without any exception. Thereof, there should
be no reason whatsoever for us not to join hands and cooperate to make this human
tragedy pass quickly. For all of the nations who adhere to the concept of a state law
and democracy, it is a shared commitment and obligation to realize the rule of law
and constitution for the realization of just and prosperous society. Finally, I would
like to thank you for the opportunity given in this honorable forum. Hopefully the
good relations and cooperation that have been established between countries and
fellow of the Constitutional Courts and equivalent Institutions shall continue to be
established and improved in the future.

Billahi Taufik wal Hidayah.

Wassalamu‘alaikum Warahmatullahi Wabarakatuh.
May God bless us all.
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Jdomuuka Manoute,
IIpeacenarenn
Koncrurynuonnoro Cyaa
Pecny0sinxku MosagoBa

Kon@uaukT Mexay cBo0010il BbIPaKeHUS] MHCHUSA U IPABOM
HA HeNPUKOCHOBEHHOCTb YaCTHOM KU3HU B KOHTeKkcTe UHTEepHeTa

YBajkaeMble KOJUIETH,

C BO3HUMKHOBEHHEM HOBBIX TEXHOJIOTMH BMENIATEIBCTBO B OCHOBHBIE
mpaBa MHOI/A BIEYaTIseT CBOMM pa3BUTHEM M Maciutabamu. M3BectHOe
U3peUeHue, CTaBllee yKe IONYIsApHbBIM B EBpome, Iiacut, 4yTro AeKiapauudd o
npaBax — 93TO KUBbIE HHCTPYMEHTBI, KOTOpPbIE HEOOXOIUMO aJanTHPOBATh K
TEKYUIUM XKU3HEHHBIM yciaoBUsM. COoXpaHEHHE yCTapeBIIMX KOHUEMUUNA o chepe
IIPUMEHEHHSI OCHOBHBIX IIPaB I10 OTHOILIEHUIO K BMEIIATEIbCTBY, IIPOUCXOIALLEMY,
HalpuMep, 4Yepe3 MHTEpPHET, JHIaeT 3()PEKTUBHOCTH 3aIUTY ONPeaeIeHHBIX
MHTEPECOB, SABJISAIOIIUXCS TEMCTBUTEIBHO BaXXHBIMU IS YEIOBEKA.

B cBoeM KpaTKOM BBICTYIUIEHUU 5 XOUY MOTOBOPUTH O KOH(MIUKTE MEXKIY
cBO0OOI0M BBIpRXKEHUSI MHEHUS U ITPaBOM Ha HEMPUKOCHOBEHHOCTh YaCTHOM KU3HU
B MHTEpPHETE, a TAKXKE O HEKOTOPBIX pelIeHusAX EBpoIenckoro cyaa mo mpasam
yejaoBeka 1o 3TuM  BompocaM. lIpaktuka EBpomneinckoro cyna sBisieTcs
OeclIeHHbIM HCTOYHHKOM JIJIsi UCCJIeI0BATENEe!, a TaKkKE CPEICTBOM BJIOXHOBEHHS
JUIS JIAL, IPUHUMAIOLIHX PELICHU Ha HAllMOHAJIBHOM YPOBHE.

EBpomnelickuii cya paccMaTpuBaeT HE Bce Jefla Mo cyuiectBy. OIHUM U3
OCHOBHBIX YCIJIOBUM SBIJISIETCSI NPUMEHMMOCTH OCHOBHOI'O IIpaBa, Ha KOTOpOE
CChUIAETCS 3asBUTENb. B CBSA3M € 3TUM X04y OOCYAUTH OAMH MHTEPECHBIN CiIyyai.
Bce Mbl, BeposATHO, MOJIydyaeM »JJIEKTPOHHBIE IMCbMa M3 KaTeTOPUU CHAM.
ITocTaBIIMKY 3JIEKTPOHHBIX MOYTOBBIX YCIYI Ja)KE€ CO3MAJIM OTACIBHYIO MAIKy B
ANIEKTPOHHBIX IIOYTaX, HA3BaHHYIO «cnam». A Korja 3TH chambl HOCAT SIBHBIN
XapakTep, OHM MOIYT 3aTparuBaTb Halle JIOCTOMHCTBO U IpPaBO Ha
HEIIPUKOCHOBCHHOCTb YaCTHOW >XHU3HU. Hampumep, no aeny Myckuo npomus
Hmanuu, pemenue no koropomy Obu10 BbiHEceHO B 2007 roay, mpeacenarteinb
accolUalyyu poaUTENIEH-KaTOJIMKOB 00paTHIICS C YTOJIOBHBIMM KajnoOaMu Ha JIULL,
OTIIPABJISIBILIUX €My HEMPUCTONHHBIE COOOIIEHUS MO JIEKTPOHHOU mouTe. OpraHsel
YTOJIOBHOT'O IIPECICAOBAHUS NPEKPATWIIN IIPOU3BOACTBO IO JIEIY, IOCKOJIBKY HE
ObUTM yCTAaHOBJIEHBI (PaKThl KJIEBEThl, MOILIEHHUYECTBA JHOO HE3aKOHHOIO
UCIIOIb30BaHUSl TEPCOHAIBHBIX JaHHBIX 3asBUTENSA. OJIEKTPOHHBIE MHChMa
OTIIPABJISIMCH HA CIy4allHO BEIOpaHHBIE ajapeca.
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OTH nucbMa TOBIMSUIA HAa  MOpajbHbIE YOSXKICHHS  3asBUTEIS.
EBponeiickuii cyn cuen, 4To MOJyYE€HHE HEeXKeNaTeIbHON WM OCKOpPOUTEIbHON
uHopMalMu  TNpUpaBHUBAETCS K  BMENIaTeNIbcTBY B 1paBO  Ha
HEMPUKOCHOBEHHOCTh YaCTHOW KM3HU. 1Ipu MOAKIIOUEHHN K MHTEPHETY YacTHas
’KU3Hb MOJIb30BaTEJIEH AMEKTPOHHBIX MOYT 0oJiee He HaxouTcs 1o 3G HEeKTUBHON
3aIlMTOM, MOABEPrasch BO3JICUCTBUIO HEXKENATENbHBIX COOOUIEHUHN, N300paKeHU I
uiu ceepeHuil. Takum 00pazoM, moydeHne HexKelaTeIbHON W OCKOPOUTENbHON
uH(pOpMAIMU 10 JJIEKTPOHHON IMOYTE PEryJupyeTcsi UHbIMU CTaHIapTaMmH, B
OTJINYKE OT HA3EMHOM MOYTHI.

B Coeaunennbix Illtatax AMEpHKHA HENPHUCTOWHOCTh HE MOANANAET MOJ
3aIuTy, 00ecreurnBaeMyto cBO0OI0M BhIpaXkeHUsi MHEHUs. J{7s BoIsiBIeHUS (akTa
HEMPUCTOMHOCTU  HWCIIOJB3YKOTCA KPUTEPUHU, YCTAHOBJIEHHBIE B PEUICHUHU
BepxoBHoro cyga, BbiHeceHHOM B 1973 romy mno neny Muarep npomug
Kanugopruu.

Tak, ounenke mnoxaBepraioTcs cueaytomue Gaxktopel: (1) courer nu
OOBIYHBIN YEJIOBEK, MPUMEHSIONINNI COBPEMEHHbIE 00IIECTBEHHbIE CTAHIAPThI, YTO
MPOU3BEACHUE, pacCMaTPUBAEMOE B 1LIEJIOM, OTOOpakaeT pacmyTcTBoO; (2) eciu B
MIPOU3BEACHUHN PACKPHIBACTCS MIIM OMUCHIBAECTCS B SBHO OCKOPOMTEIBHOW MaHepe
CEKCYaJIbHOE MIOBEJICHHUE, TOYHO ONPENIEIEHHOE B MPUMEHSIEMOM
3aKOHOJIATENbCTBE 1ITaTa; U (3) eciiv MPOU3BEICHUE, PACCMATPUBAEMOE B 1I€JIOM,
JIUIIEHO CEPbE3HOM JIUTEPATYPHOU, XYHAOKECTBEHHOW, MOJIUTUYECKON WU
Hay4YHOU LIEHHOCTH.

B oTiauumne oT cBOMX aMEPUKAHCKHUX KOJUIET, Cyabpu EBpomnenckoro cyaa B
pemenun 2005 roma mo aeny Ileppurn npomus Coedunennoeo Koponeecmesa
MOCYUTAIM, YTO OCYyXkJeHHe auua K 30 mMecslnaMm TIOPEMHOrO 3aKIIOUYEHHUS 3a
ONMyOJIMKOBAaHUE HA HWHTEPHET-CTPAHULIE HENPUCTOMHOW CTaTbU, COJAEpIKaIlei
nopHorpaduueckue CIEeHbl, KOTOpPble HHM B KOEM Cllydae HE MOJNajaln IO
KpUTEpUH, YCTAHOBJIIEHHbIE B mpakTuke BepxoBHoro cyaa CIIA, sBusanock
BMEIIATEIHCTBOM B €0 IIPABO HAa CBOOOY CAMOBBIPAYKEHUSI.

Ho, namaiite mocmoTtpum, kak EBpomneiickuii cyn paspemuna KOH(IUKT
MEXAy TIpaBoM Ha CcBO0OOJY BBIp@KEHHMS MHEHUS U TpPaBOM  Ha
HEMPUKOCHOBEHHOCTh YaCTHOW U3HU B KOHTEKCTE MYyOJUKAlUU THIEPCCHUIKH,
cozieprKalleld TUCKPEANTUPYIOIINE CBEICHMUS.

B mocraHoBieHnH, BhIHeceHHOM B 2018 romy mo neny Maowap Hemu
npomus Bewnepuu, pedb 1UIAa O KOMIIAHUHU-3aABUTENE, KOTOpas yIpasisija
MONYJISIPHBIM ~ BEHT€PCKUM  HOBOCTHBIM  OHJIAMH-mOpTaioM. B pe3ynprarte
MPOUCLIECTBUA, B KOTOPOM rpymnmna (QyTOOJbHBIX OOJIETBIIMKOB, BEPOATHO
HaxXOJIMBIIMXCS B COCTOSIHUM OIbSIHEHUSI, BBIKDUKUBAJIN PACUCTCKUE 3aMEYaHUS U
yrpo3sl B aApec IIKOJbHUKOB, OOYyYaloIIMXCS B MIKOJE C MpeoliagaHueM
yYalluXcs 1O HAUWOHAJbHOCTH pOMA, MECTHBI JUAEP HAUMOHAIBHOTO
MEHBIIIMHCTBA POMOB Jajl MHTEPBBIO OJHOMY W3 Ipecc-areHTcTB. [Ipu onmncanum
MPOUCLIECTBUS OH, CpPEAu MPOYEro, 3asBUJ, 4YTO OOJENBIIMKHA «TOYHO OBLIN
useHaMu aBrkeHns «Mo66uKk». TIpecc-areHTCTBO pa3MECTHIIO 3alliCh MHTEPBHIO
Ha Youtube.
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[onuTnueckass MHapTHs TpPaBoro Tomka MoGOMK Tojmama HMCK  3a
muckpeautanuio. OHa yTBepkaana, 4To (aKT MCHOJIb30BAHUS KOMITAHUEH-
3asBUTENEM TepMuHA «MOGGMK» TIpH ONMCAHHH GOJNEIBIIMKOB M Pa3MEIICHUs
TUIEPCChUIKM Ha BUJEO3amuch B Youtube oTpunaTenbHO cKa3aloch Ha e€e
penytauuu. KoMmnanus-3asBurenp Oblja MpU3HaHA BUHOBHOM B pacrpoCTpaHEHUU
TUCKpEAUTHpYIoled uHGOpPMAIlUU TyTeM HapylleHUs IpaBa MOJUTUYECKON
NapTUM Ha 3alUTY PEIyTaluu.

EBpomneiickuii cyn OTMETWJ, YTO HHTEpPHET pacliupsieT JOCTyM
OOIIECTBEHHOCTH K HOBOCTSM M K MHpopmaumu. Llens runepccouiku cocrosiia B
TOM, 4TOOBI MyTEeM Iepexoja Ha Jpyrue CTPaHULBI U BeO-pecypchl IaTh
BO3MOXHOCTbH MOJIb30BATENSIM UHTEPHETA IPOCMATPUBATh MaTepHall, TOCTYITHBIN B
CETH, XapaKTEepU3YIOIIEWCs] HaIM4YMeM OTPOMHOr0 KOJIMYecTBa HWH(GOpMAaIUU.
['unepccbuiku  crnocoOCTBYIOT 3G (dEeKTUBHOM  paboTe MHTEpHETa, Jenas
uH(OPMAIUIO JOCTYITHON MOCPEACTBOM MEPEKPECTHBIX MoJKItoueHuid. Eme onna
OTJIUYUTENIbHAsT OCOOEHHOCTh TUIEPCCHUIOK MO CPaBHEHUIO C MHBIMU (POpMaMH
pacnpocTpaHeHus: MHPOpPMallUM 3aKJII0YaeTcss B TOM, YTO JIMIIO, MOJy4arolee
J0CTyl K MH(POPMALIMKM Yepe3 TUIEPCChUIKY, HE KOHTPOIUPYET COAepKaHue BeO-
CTpPaHHUIIBI IO ATON TUIMEPCCHIIKE, KOTOPOE MOTJIO ObITh H3MEHEHO IOCIJIE CO3/1aHUs
cceUikd. bonee Toro, coaep)kaHre KOHTEHTA MO TUIEPCChUIKE OBLIO YK€ OMUCAHO
MEePBOHAYAIBHBIM PEAKTOPOM, TE€M CaMbIM MPEJOCTaBUB OOIECTBEHHOCTH
HEOTPAaHUYECHHBINA JOCTYI K HEMY.

Bonpoc 0 Tom, MOKET 11 CO3[]JaHue TUIIEPCCHIIKU MOBJIEYb, B CBETE CTATHU
10, 000CHOBaHHYIO  OTBETCTBEHHOCTb 3a €€  cojaepxkaHue, TpeOyeT
WHIUBUIYAJIbHON OLIEHKHM B KaXJOM OT/AEJIbHOM CJy4yae ¢ y4eToOM LEJNoro psaa
¢dakropoB. EBpomeiickuii cyn BBIIETWI HECKOJIbKO KPUTEPUEB ISl OLEHKH
OTBETCTBEHHOCTH ITyOJIMKATOPA TUIEPCCHUIKU:

(1) ToJy4YuW’a I OCIapUBAEMBbIM KOHTEHT 0J00PEHUE )KYPHAINCTA;

(1) OBUI M OCHapuBaeMblii KOHTEHT BOCIPOM3BEIICH KypHaIucToM (0e3
ero og00peHus);

(111) eciM >KypHATUCT Jan TOJbKO THUIEPCCHUIKY Ha OCHapUBacMbIii
KOHTEHT (0€e3 ero o00peHust WK BOCTIPOU3BEICHHUS);

(1v) OBUIO JI KYPHAJIUCTY M3BECTHO WM MOT JIU OH Pa3yMHO I0JIaraTh,
YTO OCHApUBAEMBbI KOHTEHT ABJISIETCS TUCKPEIUTUPYIOIINM WIIK HE3aKOHHBIM;

(v) nmeiictBOBam  JIM  OKYpHaIMCT  J0OpPOCOBECTHO, coOmoaas
KYPHAITUCTCKYIO 3THKY, W TPOSBHI JH JOJDKHOE YyCeplaue, MPOAUKTOBAHHOE
OTBETCTBEHHBIM OTHOILIEHHEM K KYPHAIMCTCKOM 1€ITeTbHOCTH.

EBpomneiickuii cyn OTMETHJI B KadecTBe OOIIEro NpHUHIMMIA, YTO
MPUBJICUEHUE K OTBETCTBEHHOCTH XYpPHAJHUCTA 3a PACHPOCTPAHEHUE 3asIBJICHUH,
CACJIaHHBIX JPYTUM JIMIIOM B XOJ€ HHTEPBBIO, MOXET CEPhE3HO MOMENIATh
y4acTHUIO CpPEACTB MaccoBOM HMHPoOpManuu B  OOCYXKIEHUU  BOMIPOCOB,
MPEICTABIAIOMINX OOIIECTBEHHBIN HHTEPEC, U JOJIKHO paccMaTpUBaThCs TOJIBKO B
TOM Cily4ae, eciii ObUIM Ha TO 0c000 Beckue npuuyuHbl. He uckitoueHo, uyto npu
OTIPEJICTICHHOM CT€YEHUU OOCTOSTENBCTB AaXKe MPOCTOE BOCIIPOU3BEIEHUE KAKOTO-
b0 3asBICHUS, HaNpUMEp, B JOMOJIHEHUE K THIEPCCHUIKE, MOXKET MOBIEYb 3a
co00ll OTBETCTBEHHOCTh. [loOOHBIE CHUTyallud MOTYT BO3HUKHYTH, KOIJa
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KYPHAJIUCT, OCBEHIAIOUIMN  OOIIECTBEHHO Ba)KHbIE BOIPOCHI, JIEUCTBYET
HEZ00POCOBECTHO, HE COOJIIO/ast KYPHAIMCTCKYIO 3TUKY M HE IPOSBIASA yCepaue,
MPOJUKTOBAHHOE OTBETCTBEHHBIM PO()ECCHOHATBHBIM OTHOIIICHUEM.

EBponelickuii cya mpu3Hal BEHIEPCKOE TOCYJAapCTBO BUHOBHBIM B
HapylUIeHUU T[paBa KOMIIAHUU-3asBUTENsS] Ha CBOOOAY BBIPAXKEHUS MHEHUS,
MOCKOJIbKY KOMIIETEHTHBIE HAlMOHAIbHBIE CYJbl HUCKIIOUWIN JIOO0YI0 OLEHKY
npaBa KOMIAHUU Ha CBOOOAY BBIPAKEHHMSI MHEHHS B CHUTyalldd, KOTJa 3TO
orpaHu4yeHue TpeboBaJio 0co00 THIATENBHOTO PAacCMOTPEHMS, YUUTHIBAs
OO0IIECTBEHHYIO 3HAUMMOCTb BOIPOCa.

Kak Mbl BUuM, Hamu4ue npeanojaraeMoro KOH(QJIMKTa MpaB B KOHTEKCTE
WHTEpPHETa OCHabJiieT MHTEHCHUBHOCTb CTaHAAPTOB, IPUMEHSEMBIX B OOBIYHOM
ClIy4yae, HE CBA3aHHOM C BHPTYyaJbHbIM MNpocTpaHCTBOM. Ho 3Tm ciaydam He
UCKIIIOYAIOT TpUMEHeHue oO0mmx KputepueB. W 31aech eBporelickue Ccyabu
YBEPEHHO JEMOHCTPUPYIOT CBOE YMEHHE YTOUHSThH TaMm, IJie HET 0CO00M TOUHOCTH,
WU TPOSACHATH TO, YTO SBISETCA HEIOCTATOYHO SCHBIM MJIA HEJOCTATOYHO
u3BeCTHbIM. CBOMMH BbI30BaMH, HOBBIE TEXHOJIOTMM HEU30€KHO BHOCAT CBOM
BKJIaJl B pa3BUTHE 3aKOHOJATENIbCTBA O IpaBax 4eJIOBEKa, a HAC, IOPUCTOB, ITO HE
MOXET HE PagoBaTh.

brnaronapro 3a BHUMaHue!
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Cue:xana MapkoBuy,
IIpeacenarenn
Koncrurynuonnoro Cyaa
Cepoun

BerOBeHCTBO IpaBa B MHTCPHETE: 3alllMTa IPaB 4€J10BCKAa
B MHTCPHETE H B CBA3U C HHTEPHETOM

B ,,uHTepHeT 31moXxy*‘, B Hayaje BOCBMHACCATHIX JIET MUP BOIIIET HE3aMETHO,
JerKo 1 0e3 IiaHa. YUYUTHhIBasl B 9TO BPEeMs TOJBKO MOJOXKHUTEIbHBIE d(DPEKTH U
MOJIb3y OT OOJISTUEHHOW KOMMYHHUKAIIMM W oOMeHa uHdOpMalueu, TOCTyn K
WHTEpPHETY ObUI MPUBUJIETMEH HEMHOTOYHMCIICHHBIX MOJIb30BaTENEH, KaK MpaBuUIo,
3ape3epBUPOBAHHON TOJBKO ISl WCIOJHUTEIEH BaKHEHIIUX paboT, MMEIOIIHNX
TOCYJApCTBEHHBIM M XKW3HEHHO BaXHBIM uHTepec. [locrme sToro Havaics srar
MacCOBOTO HCIIOJIb30BaHUSI dJJEKTPOHHBIX TexHOJOrud. OueHb OBICTPO U
TrOCYJapCTBCHHBIC YUPEKJICHHUS BHEIpUIW IudpoBoe 00pa3oBaHUE CBOMX
COTPYIHUKOB. B HacTosiiee BpeMsi KOMMYHHUKAILMUSI U CIACTKH OCYIIECTBIISIOTCS B
TOM e MOPSIKE, MPU MOMOIIHU JIEKTPOHHOr0 0OMeHa nH(pOopMalueil, He3aBUCUMO
OT TOTO, WJAET JU pedb O BHYTPEHHEH, MEKHUHCTUTYLIIHOHAILHOU WU
MEXTyHaApPOIHOM KOMMYHUKAITUH.

[locneacTBueM MIMPOKOTO PACHPOCTPAHEHUSI HWHTEPHETA SBISETCS U
MOSIBJICHHE MHOTOUYHCIICHHBIX 3JI0yNOTPeOIeHUM, 3aKOHHBIX PAa3HOTJIACH, a TaK¥Ke
OOJIBIIIOTO KOJMYECTBA MOPUIAMYECKUX MYCTOT, BBUAY YEro BO3HUKIA CpPOYHAS
HEO0OXOUMOCTb B FOPUIUYECKOM PEryJIMPOBAHUHU BOIIPOCOB MHTEPHET-TIPaBa.

KacarenbHo  MeXIyHapOJHOTO  AacleKTa, OTHOCUTEIbHO HWHTEpHETa
MIPUMEHSIETCS] IPUHIIUI, B COOTBETCTBUHU C KOTOPHIM IMpaBa, KOTOPHIC JIFOAU UMEIOT
onaiin, B HOpMATLHON KU3HH, JOJKHBI 3aIUIIATHCS U OHIAUH. DTy TO3ULIUIO
noATBepAWI U EBporneiickuii cy1 1o mpaBaM 4ejioBeKa B CBOUX PEIICHUSX.

be3 rmy0okoro aHamuza, MOCKOJIBKY J/JiE 3TOTO y HAacC HET BPEMEHH,
HEe0O0XoauMo uMeTh BBUAY, uTo U Komuter munuctpoB CoBera EBpomnbl mpuHsLII
pSI  PEKOMEHAALMII OTHOCHUTENBHO CBOOOXBI HHTEPHETa, CBOOOZHOTO W
TPAaHCTPAHUYHOTO TOTOKA JIaHHBIX B MHTEPHETE, 3allUThl IIpaB YEJIIOBEKa,
MMOMCKOBUKOB, OJIOKMpOBaHUS, (UIBTPOBAHUA M YAJICHHUS HEJIErajJbHOIO
KOHTEHTa B MHTepHeTe. ['ocymapcTBaMm ujeHaM peKOMEHAyeTcsi coONoIaTh U
OTpUIIATENIPHBIE W TIOJIOXKHUTEIbHBIE 00S3aTeNbCTBa, 3allUIlaTh W MPOJABUTATH

"https://www.coe.int/en/web/freedom-expression/committee-of-ministers-adopted-texts/-
/asset_publisher/aDXmrolOvvsU/content/recommendation-cm-rec-2016-5-of-the-committee-of-ministers-to-
member-states-on-internet-freedom?inheritRedirect=false
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npaBa dYelOBeKa M OCHOBHBIE CBOOOABI B HHTEpHETE, a TaKXkKe ,,CO3/1aBaTh
ONaronmpusATHO OKPYXXEHHE I CBOOOABI MHTEPHETa M PETYISAPHO BBHIMOTHSITH
OLIEHKY OKPY>KeHHUS JUIsl CBOOOIbI MHTEPHETA Ha HAIIMOHAIIEHOM YPOBHEY.

OTHOCUTENIBHO  OTEYECTBEHHBIX  TPAaBOBBIX  paMoK, Koucmumyyus
Pecnybauxu Cepous He periaMeHTHPYIOT «CETEeBYIO HEHTPaIbHOCThY, HO MPABO HA
JOCTYTI K UHTEPHETY MOYKHO TOJKOBATh KaK YacTh MpaBa Ha CBOOOTY BBIpAKEHUS
MHEHHS U TpaBa Ha WH(OPMAIMIO, T.€. KaK MPaBO YEJIOBEKa HAa MHTEPHET WIH B
CBSI3M C WHTEpHETOM. B pamkax mpaBa Ha CBOOOAY BBIPDQKCHHS MHEHHUS U Ha
uHpopMaIuio, KOHCTUTYIINS rapaHTUPYET «CBOOOY MBICTH, COBECTH, YOCKICHUS
¥ BEPOMCIIOBEIAHHS, [IPABO MMETh COOCTBEHHbIC YOGKICHHS) , «CBOOOTY MBICIH
U BBIPOKEHHUS MHEHHsI, a TakKe CBOOOAY pEublo, MHUCHMOM, H300paKEHUEM HITU
PYTEM 06pa3oM TpeGoBaTh, ITOIYYaTh H PACIPOCTPAHATH HHDOPMAIIMIO H UICH» .

B o3Toif cBsI3M MOXKHO CKa3aTh, YTO O3TO TMpPaBO MOMJCKHT TEM Ke
OTpaHUYCHHSIM, KOTOPBIE KacaroTCsl U CBOOOIBI BhIpakeHHU MHeHHS. KpoMme 3Toro
Koncturymueit rapantupyercs, 4to ,,B Pecryomuke CepOust HET HEH3YpHI, U YTO
moboe U0 MOKeT 0e3 0A00peHHs, B MOpPSAKE MPEeAyCMOTPEHHOM 3aKOHOM,
yUpeKIaTh ra3eThl U IPYTHE CPEACTBA MyOJIMIHONH HH(POPMAILIMU B COOTBETCTBUU C
3aKkOHOM»'. KpoMe 05TOro, HyXHO yKa3aTb M Ha @PaBO ,BCEX IONyYaTh
JOCTOBEpHBIE, TTOJHBIC U 3a01arOBpEMEHHBIC YBEIOMIICHHS O BOTPOCAaX, MMEIOIINX
OOIIIECTBEHHOE 3HAuY€HWE, a TakkKe, YTo ,,CPEACTBAa OOIICCTBEHHON HHQOpMAIIH
JOJDKHBIE 3TO TIPaBO COOIOJATh, JODKHBI UMETh MPABO Ha JOCTYN K JaHHBIM,
KOTOPBIE HaXOASTCS B COOCTBEHHOCTH TOCYJapCTBEHHBIX OPTaHOB M OpraHU3aIuit
KOTOPbIE UMEIOT ITyOIMYHbIC TOTHOMOYHS, B COOTBETCTBHH C 3aKOHOMY .

B nmanmpHelimieM  TEKCTE  MPEACTaBII0  CYIICCTBYIONIYIO  MPAKTUKY
EBpomeiickoro cyma mo mpaBaMm dYeloBeKa, Oiarofaps KOTOPOH, MEXAY MPOUNM,
Koncturymmonnsiii cyn PecnyOmmku CepOusi caBuraeT TpaHHIBI €KETHEBHON
pabotsl, 3ammmas KoOHCTHTYIMEHl HEemoCpeICTBEHHO TrapaHTHPOBAHHBIC TpaBa
Yell0OBeKa, MPUHUMAsi TPH STOM, B KadeCTBE CBOMX, KPUTEPUU W CTAHIAPTHI
3alIUTHl TpaB 4YelOBeKa, KOTOopble co3fan Epomeiickmit cyn. K mpumepy,
KoHCTHTYIIMOHHBIN  cyn  fAeiicTBoBad  TakuM  0o0pa3oM  OTHOCHUTEIBHO
WCTIONIb30BAaHUHM «HOBBIX TEXHOJIOTHIT» W 3allUThl OCHOBHBIX IpaB 4YeJIOBEKa B
WHTEPHETE U B CBSI3U C HHTEPHETOM.

EBponeiickuii cyq mo mpaBaM 4YeJOBEKa B XOJ€ IPOLECCOB, CBS3aHHBIX C
«HOBBIMH  TEXHOJIOTHSIMW»  yKa3aJl Ha BO3MOXHBIE HApYyIICHUS IIpaBa,
npeaycMOTpeHHOTo KOHBEHIIMEH, B YaCTHOCTH Ha BIUSHUE MHTEPHETA HA PEKUM
CIIEIYIOIUX TIPaB YeJOBeKa: MpaBa Ha COOJNIOJIEHWE JMYHON KU3HU U 3alUTHI
JaHHBIX; TIpaBa Ha CBOOOMY BBIPAKEHHWS MHEHHUS W WHPOPMUPOBAHHUS, MpaBa Ha
cB0OOOY coOpaHuil u oObeAMHEHUS; MTpaBa Ha PPEeKTUBHBIE CPEACTBA MPABOBOM
3alUTHI ¥ TIPaBa Ha 3aIIUTy OT JUCKPUMHUHAIIMHN B PEATH3AINH [IpaBa U CBOOO/IHI.

B cyne6uoM petennn Ahmet Yildirim npomue Typyuu® EBponeiickuii cyn
paccMoTpen 3ampeT JAOCTyNma K IeJIOMYy HHTEPHET-AOMEHY, YTO CYyJ CUWTal

? Cratps 43 Koucturyuuu PC
? Cratps 46 Koucturyuuu PC
* Cratest 50 Koucrurymuu PC
5 Crarps 51 Kouncturymuu PC
8 Ahmet Yildirim npomus Typyuu, vomep 3asBnenns 3111/10 or 18.12.2012 roxa, a63ar 48
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BMEIIATEIHCTBOM BJIACTH B MPaBO JHUIA HAa CBOOOJY BbIpAKEHHUS MHEHUS, U
HapyuieHueM ctatbu 10 EBpomneiickoit koHBeHuuu. J[aHHOE pellleHHEe SBISETCA
BaXKHBIM, Tak Kak CyJl BIiepBbl€ paCIpOCTPaHUI TOJIKOBaHHE CBOOOABI BbIPAKEHUS
MHEHHUS ¥ Ha BOMPOC CBOOO/IbI BHIPAXKCHUSI MHEHHSI B MHTEPHETE, U CENall BHIBOJ
4TO ,,3aBUTEIII0 HE OOECHEYeH CTENEeHb 3alIUThl, HA KOTOPbIA OH MMEJ MpPaBO B
COOTBETCTBHUM C TOCIOACTBOM TMpaBa B JIEMOKPAaTHYECKOM  OOIIECTBE.
CnenoBarenbHo, Cyn B JaHHOM Cjydyae MPUMEHHUJ OCHOBHOM MPUHIMI, B
COOTBETCTBHMH C KOTOPBIM 3aIllMTa MPaB YEJIOBEKA MPUMEHSAETCS KaK ogghrauin TaK
U OHAaUH. DTO PEIICHHE CO3[al0 YEeTKYH KIacCU(UKAIUI0O OTHOCHUTEIBHO
OJIOKUPOBKU JIOCTyla W MeEp, KOTOpbI€ JOJDKHBI OBITh BBIMIOJHEHBI, YTOOBI
BMEIIATEIBCTBO CUUTAIIOCH ,,JIOCTATOYHBIM B JIeMOKpaTuueckoMm obiectse». Cyn
MOCYMTAJ, YTO Mepa, MPHUHATas OTEYECTBEHHBIMU BIACTAMU A OJOKUPOBKHU
JocTyna K 1IeJIOMy MHTEpHET-IOMEHY Obula mnpous3BosibHOW. Hacrosumm
pElIeHHEeM ToCyAapCcTBaM WIEHaM JAl0TCS PEKOMEHJALMU, YTO «BECh MOMCKOBHK
HE MOXET OBITh 3a0JIOKMPOBAH TOJIBKO MMOTOMY, YTO OT€YECTBEHHBIN HEJerabHbIN
KOHTEHT MO>KHO TMOJYyYUTh UCIOJIb30BAaHUEM MOMCKOBUKA *, YTO MMEJIO MECTO B
JAHHOM CclIy4ae.

C mpyroit croponsl, B ciydae Akdeniz npomue Typyuu' CyJI BBIIOIHHI
OLICHKY 3ampera JOCTyna K OINpeAeieHHbIM HHTEPHET-JOMEHaM  H3-3a
MCIOJIb30BaHUS 3aIUIICHHOW MY3bIKM M M3-32 HapyILICHUs aBTOPCKUX IpaB, U HE
oOHapy»xun Hapyuenue ctaTbu 10 KoHBEeHIIMM HA KOTOPYIO 3asBUTENb CChLIAJICS.
Jleno B TOM, 4TO MpHU ONpeNeTICHUU OanaHca MEXAy ABYMS MPOTUBOIOIOKHBIMU
paBaMu, «IIPaBOM Ha CBOOOJY MONy4YEHUs MH(DOpPMAIUU» U «IIPABOM Ha 3allUTY
aBTOpckux mnpaB», Cya yTBepAWs, 4TO 3asBUTEIb HE HMMeEJN CTaTycC ,,)KepTBBI®,
MOCKOJIBKY OH HMMeJl JOCTYI K MHOTOUYMCIIEHHBIM JPYTUM HWHTEPHET-I0MEHaM
KOTOpbIE€ KOHTEHT, KOTOPbII OH MILET, 00ECIIeUnBalOT B JIETAILHOM MOpsaKe, 0e3
HapyluleHusi aBTOpcKuX ImpaB. ClenoBaTeabHO, 3asBUTENb MO NPHUCTYNUTh K
TO0OMYy JIpyroMy JOMEHY W MOT HaWTH KOHTEHT, KOTOpbI OH CuUMTaeT
MHTEPECHBIM.

Pernenne EBporneiickoro cyma mo geny Delfi AS npomus Dcmonuu® - nepsoe
neino B koropom Cya mpuHUMAaN pelieHue 00 OTBETCTBEHHOCTH COOCTBEHHHUKA
nopraja 3a KOMMEHTapud aHOHHMMHBIX TI0JIb30BaTeliel, co3/aBas KpUTEpUU IS
OLICHKM OTBETCTBEHHOCTH 3a II0JIb30BATEIIbCKUNA KOHTEHT U KOMMEHTapuu
yutarened Ha  UMHQPOPMAIMOHHOM  BeO-caifite. JToT  ciiyyail — Kacanucs
OTBETCTBEHHOCTH HMHTEpPHET-NOpTaja 3a OOMJIHBIE KOMMEHTAapUH YHUTaTeNed IMOA
onHoit w3 crateed. IlopTanm »xamoBajics, YTO TakUM OOpa3oM YTBEPIKICHHAs
OTBETCTBEHHOCTh 32 KOMMEHTapHH, HapyllaeT €ro MpaBO Ha CBOOOJHOE
BbIpakeHus MHeHus. OpHako, EBpomnedckuil cyq mocuuTtain, 4ToO YTBEpP>KICHUE
OTBETCTBEHHOCTH TIOpTaja HAIMOHAJIBbHBIMU CyAaMd ObUI0 OOOCHOBaHO W
MPOMOPLMOHATILHO MpaBaM TMoOpTajla Ha CBOOOJHOE BBIpAKEHUE MHEHUS, B
YaCTHOCTHU, BBUY TOTO YTO KOMMEHTAPUU OBLIU UCKIIOYUTEIBHO OOUIHBIMH, YTO
noprajg He MNPeNoTBpPaTHS BO3MOXXHOCTb, 4YTOOBI 3TH KOMMEHTapUU CTalu

" Ahmet Yildirim npomus Typyuu, vomep 3asBnenns 20877/10 pemenue ot 11.03.2014 roxa
¥ Delfi AS npomué dcmonuu, HoMep 3asBIeHHs 64569/09, moctaHoBIeHHe Bonbmoit komwternu ot 16.06.2015
rozma
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NyOJUYHBIMU, TONYYUI BBITOAY OT HUX CYIIECTBOBAaHMS, IO3BOJIMJ aBTOpam
KOMMEHTAapUEB OCTAaThCd AaHOHMMHBIMH, M YTO CaHKUUHU, YTBEPKIEHHbBIE
ACTOHCKUMHU CyJIaMH HE SIBIISUIUCh HEYMEPEHHBIMHU.

B xome mpousBoacTBa MO JeiNy OKa3aHUA KOHCTHUTYLHOHHO-CYJIEOHOM
3aIlUTHI, 10 TOBOJlY pACCMOTPEHHsSI 000OCHOBAaHHOCTH KOHCTUTYIIMOHHOM kajio0bl B
npenesnax BbIABUHYTOrO 3asBieHHs, KOHCTUTYIMOHHBIM CYJ yTBEpXKIaeT,
HapyumieHo Ju (M JUIIeH JU  3adBUTENb KOHCTUTYLUHMOHHOW  auoOsl),
KoHnctuTyiueil rapanTupyemMoe npaBo Wiu CBOOOIbI, B XO/I€ MPUHATHUSL PELICHUS O
€ro mpaBax U 00s13aTeIbCTBAX.

Pemrennem Koncturynmnonnoro cyna ot 13.02.2020 roma, mo nemy HOMeEp
Yk  3340/2017, OTKIOHEHA KOHCTHTYI[MOHHAs >Kamo®a 3asBUTENS BBHIY
HapylUIeHUs MpaB Ha JOCTOMHCTBO Y€JIOBEKa, U MpaBa Ha CIpaBeUIMBOE CyneOHOe
pa30upatenbcTBO, KoTopoe rapantupyer Koncrutymuss CepOuu. B koHKpeTHOM
cilly4ae, 3asBUTEIb KOHCTUTYLMOHHOUM 3>kajoObl oOchapuBajid pelieHue cyza,
KOTOPbIM  TPaBOMOYHO  OTKJIOHEHO  €ro  TpeOOBaHHE  KOMIIEHCAIUU
HEMaTepualbHOrO yuiepOa BBUAY HApYIICHHS YECTH M pelnyTaluuud Hu3-3a
ONMyOJIMKOBAaHUSL OTPULATENBHBIX KOMMEHTAapHEB AaHOHMMHBIMHU JIMLIAaMH Ha
dbopyme wuHTEpHET caifTa oxHoro MyHununamurera B CepOun. 3asBUTENb
KOHCTUTYLIMOHHOM anoObl B KadyecTBE MOJTBEPKICHHUS CBOUX YTBEPKICHUMN
cociasicsi Ha MHeHue EBpomeiickoro cyaa, ykazanHoe B moctaHoBieHuu Delfi AS
npomug IcmoHuu, KOTOPOE B MOEM BBICTYIUICHUM 51 YK€ YIIOMSHYJA B Ka4eCTBE
BAJKHOTO.

B oOocHoBanuu pemienusi, KOHCTUTYLIMOHHBIN CyA paccMOTpes 3HaYMMble
nosioxkeHus: KoOHCTUTynMuM M 3aKOHA, OMUpPasCh MPU STOM U Ha MPAKTUKY
EBporneiickoro cyza 1o rnpaBaM 4eJ0BEKa.

Ucxons u3 nonoxenuit Konctutyuuun, KoHCTUTYUMOHHBIN CcyA yKas3ani, 4yTo
«COXpaHEeHHe U ONnyOJUMKOBAHME HAa HHTEpPHET-caliTaXx OTHOCHUTCS K OOJacTh
CBOGOIBI  BHIPAKCHHS MHEHHS» , HO UTO OJHOBPEMEHHO MMEETCi W
00513aTe/IECTBO, KOMMEHTApHMSAMH HE HApyIIaTh peNMyTaluio Apyrux,'' T.e.
coOn0aTh MpaBO Ha JOCTOMHCTBO uesioBeKa . KOHCTUTYLMOHHBIM Cyn B
000CHOBaHMM pEIIEHHUs cocialica Ha ab3all moctaHoBieHus: EBpormelickoro cyzaa
1o npasam uesnoBeka Ahmet Yildirim npomus Typuuu, oT™Meyasi, 4yTo ,,COXpaHEeHHUe
U OINyOJMKOBAaHUE KOMMEHTAapHMEeB Ha WHTEPHET-CaliTaX OTHOCUTCS K 00JacTh
CBOOOJbI BBIPAKEHUSI MHEHMS», a TakXe, 4YTO CYIIECTBYET 00s3aTeabCTBO
,,KOMMEHTapUsIMU HE HapyllaTh PEMyTalui0 APYruX, T.e. cOONMI0JaTh MpPaBO Ha
JOCTOMHCTBO Ye€JIOBEKa». KOHCTUTYLHOHHBIA CyJ OTMETHI, 4YTO «YKa3aHHas
KOHCTUTYLIMOHHAsE ¥ KOHBEHI[MOHAJIbHAsi CBOOOJa HMMeeT 0co00e 3HayeHue
OTHOCUTEIBHO €€ CcoOJoJieHus B  HUHTepHeTe. VIHTepHeT B  KadecTBe
TEXHOJIOTUYECKOTO, KOMMYHUKAIIMOHHOTO W  COLMOJIOTUYECKOTO  SIBJICHUS
MPEBOCXOAUT MPENSTCTBUS B IMPOCTPAHCTBE M BPEMEHH, OOECHEUYMBAET OYEHB
MacmTabHyto ayauToputo. [losiBneHue M pa3BUTHE HHTEPHETA CO3/1aJl0 COBCEM
HOBYIO Cpely, KOTOpas IOJb30BaTENsIM IPEIOCTABUIIa BO3MOXHOCTH BBIPA3UTh

? YV 3340/2017, Pemenue ot 13.02.2020 roxa
' Crates 46, a63ar 1 Koncrurymun
"' Crates 46, aG3an 2 Koncrurymun
1> Crates 23, a63an 1 Koncrurymun
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CBOM UJI€M MU MHEHHUE, UYTO MOoJAaBJsIonIee OONBIIMHCTBO HE MOTIJIO JIeJaTh B AIIOXY
TPaJAMLIMOHHBIX CPEJCTB MACCOBOM MHPOPMALIUN.

KOHCTUTYIIMOHHBIN CyJl MPU NPUHSATUM PEIIEHUN NPUMEHSET KPUTEPHH,
kotopble EBpomeiickuii cyn pazpaboran B ciaydasx, Korjaa TpeOyeTcs
OTBETCTBEHHOCTh IOPUAMYECKHUX JIMIl 32 KOMMEHTApUU HEU3BECTHBIX JIUI[ Ha UX
WHTEPHET-caiiTax: 1) KOHTEKCT KOMMEHTapUeEB; 2) Mepbl, KOTOPbIE IOPUIUYECKOE
JUI0O TPUHSUIO C  UEedbl0 MPEJOTBpAIlCHUs] WM yAaleHus  OOUIHBIX
KOMMEHTapueB; 3) OTBETCTBEHHOCTh HACTOSAIIMX AaBTOPOB KOMMEHTapuUeB B
KauecTBe aJbTEpPHATHBA 32 OTBETCTBEHHOCTb IOPUIAMYECKHX JIMI, KOTOpPbIE
PYKOBOJIAT WHTEpHET-caiTamMu 4) MOCIHEACTBUS BEIEHHUS MPOU3BOACTB IO eIy
nepea OTEUECTBEHHBIMU CyJlaMM, Ha IOPUIUYECKHUE JIMIA KOTOPbIE PYKOBOAST
VHTEPHET-CAUTaAMU.

OtHocHUTeNbHO Kaxaoro kputepus, KOHCTUTYHMOHHBIA Cya cociaics Ha
neno Delfi AS npomus Ocmonuu, B KOTOPOM 0C000€ BHHUMAHHE IOCBSIICHO
,,[IPO(PeCCHOHATLHOMY M KOMMEPUYECKOMY XapakTepy HH(OpMalMOHHOrO caiita
3asiBUTEINSI, @ TaKKe Ha TOT (DAKT, YTO 3asABUTENb MMEJNT HKOHOMHUYECKUN HHTEPEC
OIMyOJIMKOBaTh KOMMEHTapHuHu», B TO BpPEeMsS KaKk B KOHKPETHOM OTEYECTBEHHOM
7ene pedb 1ia o0 MHTEpHET-(QopyMe, KOTOPbIN «HE SIBIsSIETCS MHPOPMAIIMOHHBIM
MHTEPHET-CAUTOM» B COOTBETCTBUM C 3aKOHOM O MyOJIUYHOM MH(GOPMHUPOBAHUU U
CpelICcTBaX MaccoBOM HHQpOpMalMHM, B CBSI3M C YEM «HE HMEET XapakTep
KOMMEpYECKOTO HHTEpHET-caiiTay. Kpome 3TOro, OTHOCUTENBHO MeEp, KOTOpbIE
OpUHUMANT MyHUIUOAMUTeT, KOHCTUTYLHOHHBIM Cya NOCYMTaNl 3HAYUMBIM TOT
¢dakt, yTo OOMJIHBIE KOMMEHTapHH YJaJeHbl MojaepaTopoM ¢GopymMa B TEUECHHE
CJIEIYIOIIETO JIHA TMOCJI€ TOr0 KaK 3asBUTENb KOHCTUTYIIMOHHOM >KaloObl yKa3zanl
HAa HUX, a TNOTOM YAaJIsyl UX aBTOMAaTUYeCKH, Oe3 TpeOoBaHUS 3asiBUTEIS.
OTHOCHUTENBHO MOCJEACTBUN OIMYyOJUKOBAaHHBIX KOMMeHTapueB, Cyna BBISICHUI,
YTO KOMMEHTApUU SABJSUIUCH ,,4aCTUYHO OOWUJHBIMH, HO HE BYJIbIapHBIMHU, U HE
ABIISUTUCH SI3BIKOM BpPaXKIbl». B KoHKpeTHOM ciydae, KOHCTUTYIMOHHBIA CyI
MOCUUTAJ, YTO OOOCHOBAHHME MPOLECCYAIbHBIX CYJIOB C KOHCTUTYLIMOHHON U
IOPUANYECKON TOYKHU 3PEHHS SIBISETCS IMOJTHOCTHIO MPUEMIIEMbIM, W OTKJIOHMI
KOHCTUTYIIMOHHYIO Kajno0y.

B nene Vx 7211/2013" 3asButenn KOHCTHTYLHOHHOI %alo0bl, OCTIAPHBas
pelieHre cyna BTOPOM HMHCTAHUMH, OTMETWIM HapylleHHWe CBOOOABI MBICIU U
BBIPAKEHHUSA, CBOOOJBI CpPEICTBAX MAacCcoBOM HHpOpMalMK U TpaBa Ha
uHpopmaimto, cornacHo Koncruryuumu.

B KOoHKpeTHOM ciyuae, 3asiBUTEIN KOHCTUTYLIMOHHOM 5kajl00bl HA UHTEPHET-
CTpaHUIIE JIOKAJIbHOMW paJUOCTAHIIMM Pa3MECTHJIM COOOIEHHE O CMEpTH
(camoyOHiiCTBE) MOJIOAOrO M YCIEUIHOTO JIMIIA, BMECTE C KOTOPhIM pa3MelleHa U
ee (otorpadus. U3-3a onmyOnrkoBaHusi UHPOPMALIUK O CMEPTH J0YEPU U CIIOPHOM
dotorpadguu, poauTeNn AEBYIIKHM TEpel PEryIspHBIMU CyAaMH BO30YIUIH
IpaXXIaHCKOE JIeJI0 MPOTHUB OTBETUMKA — 6 OAHHOM clyuae 3asA6umens
KOHCMUMYYUOHHOU Jicanodbl — C LENbI0 BO3MEILLIEHUSI HEMaTepHUaIbHOro yiiepoa -
IOyLIIEBHOM 00U U3-32 HAPYILICHUS YECTU U PEIyTalluu.

13 yax 7211/2013, Pemrenne ot 19.05.2016 roga
57



Cyn mepBOil WHCTaHIMM OTKJIOHHMJ HWCKOBOE 3asiBICHHWE pPOJUTENCH B
KayecTBe HEOOOCHOBAHHOTO, CUMTAs, YTO MCTIIBI HE JI0Ka3aliu, 9YTO nHpopManus B
CIIOPDHOM TEKCTE HApyIIWiIa MpaBO Ha HEMPUKOCHOBEHHOCTh YAaCTHOW JKU3HH,
YeCcTh U PenmyTallrio, a TAKKE yBaKEHHUE CEMEHHOH KM3HH. B Xoze mpou3Bo/cTBa
1o JeNly, OTBETYMK CO CBOEH CTOPOHBI OMYyOJIMKOBAaHME HOBOCTH M CIIOPHOMN
dororpaduu ompaBIbIBA TEM, YTO CYIIECTBOBAI OOOCHOBAaHHBIM WHTEPEC
OOIIIECTBEHHOCTH y3HATh O TPAarn4ecKOi CMEPTH MOJIOIOTO M YCIICITHOTO JINIIA, U
00 00CTOSATENBCTBAX CMEpPTH, a TaKKe, YTO TMPH TIOMOINM OCHapHUBaeMOil
dotorpaduu  OOIIECTBEHHOCTh  MOTJIAa  O3HAKOMHUTBCS C  HM300paKeHHEM
[IOCTpaaBUICH.

ATICIISIMOHHBIN Cyl B XOZA€ pa30MpaTeNnbcTBa MO Kalobe MepecMOTpe
pellieHne cyAa TepBOW HMHCTAHIMKA M 3aHSUT TPOTHBOIIOJIOXKHYIO TO3HUIIHIO:
,,OTHOCUTETIbHO 3asBHUTEJCH KOHCTUTYIMOHHOM JKajlo0bl HE CYIIEeCTBOBA
00OCHOBaHHBI WHTEPEC OOIIECTBEHHOCTH Y3HATh O TParnyecKOi CMEpTH I0YepH
UCTIa, 00 OOCTOSTENBhCTBAX, B KOTOPBIX OHA IMOCTpajala, U O3HAKOMHUTHCS TPHU
MOMOIIIM OcTiapruBaeMoil Qortorpaduu ¢ H300pakeHHEM CKOHUYABIIEHCS J0Yepr
UCTIIa», B OTACIBHOCTH OTMEYasi, 9TO IS ATOTO MPEIBAPUTEIHHO HE TpeOOoBaIoCh
coryiacue poAuTeNeii, 4To MPOTUBOPEUYHUT 3aKOHY O IMyOJTMIHOM HHPOPMHUPOBAHUH.

OcnapuBas perieHre ANEIIISIIMOHHOTO Cy/a, 3asBUTEIN KOHCTUTYIIHOHHOM
’KamoObl TOMYEPKUBAIM, YTO HAPYIIEHO WX MPaBO Ha CBOOOJHOE BBIPAKEHUS
MHEHHS, CBOOOIy CpPEACTB MaccoBOi MH(pOpManmuu W TpaBa Ha WHEPOPMAIIHIO,
KOTOpBIE TpeaycMoTpeHbl KOHCTUTYIHEH, B CBSI3W C YeM HE NPUHUMAIOTCS
apryMEHTHI TIOCTAaHOBJICHUS ATEIUISIMOHHOTO Cy/a, O TOM, YTO HE CYIIECTBOBA
00OCHOBaHHBI WHTEPEC OOIIECTBEHHOCTH Y3HATh O TParnyecKOi CMEpPTH 0YepH
UCTIIOB, 00 0OCTOSTENBCTBAX, B KOTOPBIX OHA MOCTpajaala, U B TOM, YTOOBI MPHU
MOMOIIM  OclapuBaeMoi  ¢ororpaduu  OOMIECTBEHHOCTh O3HAKOMUJIACH C
M300paKCHUEM TOCTpaJaBIIeid TOYepH HCTIOB. 3asBUTENN KOHCTUTYIIHMOHHOU
KamoObl CYUTAIM YTO «COJAEpKaHHWE OMyOTUKOBAaHHOW HWH(OPMAIUUM HUKOUM
o0pa3oM He HapylaeT JOCTOMHCTBO JIMIA, KOTOPOE SIBISETCA MPEIMETOM
uHbOpMAIMd ¥ THETEeT UICHOB €€ CeMbH; 4YTO CYIIECTBOBAI HHTEPEC
OOIIIECTBEHHOCTH TMpPHU TIOMOINM YHOMSHYTOH (oTorpaduu O3HAKOMHUTBECS C
M300paKeHUEM TIOCTPAJIABIIEeTO JHUIla, U YTO pedb UAET O ¢ororpaduu, KoTopas
y)Ke pa3MelleHa Ha IpYyroM caite, BBUAY Yero He OBUIO HEOOXOAMMOCTH B
MOJTyYEHUH COTJIACHsl CEMBbH Ha pa3MenieHne Gororpadumy.

B xome mnpunHsATHS pemieHud, KOHCTHTYIIMOHHBIM CyJ, CChUIasCh Ha
CYIIIECTBCHHBIC ICTOYHHUKH TIPaBa, CHa4yasa MPOIUTHPOBAI MOJIOKECHHS, KOTOPHIMH
rapaHTHUpyeTcs CcBOOOJAa MBICIM W  BBIPQKEHHS, a TaKkKe IMOJOKEHUS
CYIIECTBEHHBIX 3aKOHO/ATEIbHBIX PAMOK, KOTOPHIE MPUMEHSIIHNCh B KOHKPETHOM
ciydae. B 000cHOBaHUM pelieHus], TOIKYS MPaBO Ha CBOOOY BBIPAKCHHSI MHEHHSI
B JIeMOKpaTH4eckoM oOrecTBe, KOHCTUTYIIMOHHBIN CYJ CCBUIANICS Ha MPaKTUKY
EBpomeiickoro cyaa 1o mpaBaMm 4enoBeka B Jenax Handyside npomus
O6vedunennozo Koponescmsea * w Nilsen and Johnsen npomus Hopeecuu'.
KOHCTHTYIIMOHHBIN CyJ, MEXIy NpPOYMM, OTMETWJ, YTO B JEMOKPATHYECKOM

14 3asBrenue Homep 5493/72, ot 7.12.1976 rona, ab3aiy 49
15 asBrenue Homep 23118/93, ot 25.11.1999 rona, a63air 43
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0OIIECTBE «IPaBO Ha CBOOOJAHOE BHIPAXKEHUSI MHEHUS IPUMEHSIETCS] HE TOJIBKO IS
uHdopMalMl WIM UACH, KOTOpble NPUHUMAIOTCS OnaroxkenareabHO, WU
CUMTAIOTCS HEOOUAHBIMU WIM HUHAUG(EPEHTHBIMU, a U JUIsl TeX, KOTOphIe
OOMXKAIOT, IIOKUPYIOT WIM OOECIOKOMBAIOT TIOCYAAPCTBO WIIM OIPEACICHHYIO
4acTb MOMYJSUUU. DTO TpeOOBaHUS IUIIOpAIN3Ma, TEPIUMOCTH U OTKPBITOCTH
B3TJIS,710B, 0€3 KOTOPBIX HET IEMOKPATUYECKOr0 00IIeCcTBa.»

KOHCTUTYIIMOHHBIN Cyll HAallOMHWJI, YTO MPaBO HAa CBOOOJHOE BBIPAXKEHUS
MHEHHUS OTHOCHUTCS K OTHOCUTEIBHOM CBOOOJE, BBHAY YEro OHO MOMJIEKHUT U
OrpaHUYEHUSIM, KOTOpbie npeaycmarpuBaeT u Koncrtutyuus PecnyOnuku CepOus
B cratbe 46, ab3all 2, OJHOBPEMEHHO CChUIAACh HAa YK€ YCTaHOBUBIIHECS
Kputepu EBponeiickoro cyia mo mpaBaM 4eloBeKa, KOTOPble MPUHUMAET U 3TOT
Cya. Jleno B TOoM, 4TO nJisi TOro, 4TOOBl OTpaHHUYEHHE CBOOOJBI BBIPAKECHUS
MHEHHUS OBLJI0O KOHCTUTYLIMOHHO U IOPUIUYECKHA TPUEMIIEMbIM, OHO JOJIKEH OBITh:
JerajibHbIM, JIETUTUMHBIM, HEOOXOJIHMMBIM B JIEMOKPAaTUYECKOM OOIIECTBE U
MPOIMOPLIMOHATILHBIM JISTUTUMHOM 11€JI1, K peaan3alud KOTOPOH OHO CTPEMUTCS.

Hcnonb3yst yKa3zaHHbIE KpPUTEpUM B OTHOIIEHMHM KOHKPETHOrO Jeja,
KOHCTUTYIIMOHHBIN Cy/ BBISICHWII, YTO OFpaHUYEHUE CBOOO/IbI BHIPAKEHUSI MHEHUS
ObLIO  JerajibHbIM,  T.€.  MPEIYCMOTPEHHBIM  YKa3aHHBIMU  YETKUMH
3aKOHOJATENbHBIMU ~ HOPMAaMH; 4TO OCIIapUBa€MOE  BTOPOCTEIIEHHOE
MpoLieCCyalbHOE PEIICHHE MPUHATO B LEJAX JOCTH)KCHHS JIETUTUMHOM 1enu,
Kacarolleics 3auuThl paBa Ha HEMPUKOCHOBEHHOCTh YACTHOM JKU3HHU HCTIIOB.

Ecnu pedb uaeT o KpUTEpUM HEOOXOJUMOCTH B JE€MOKpPaTHYECKOM
oOmiectBe, KOHCTUTYLIMOHHBIA Cyl B OYEpeIHOM pa3 coClalcsi Ha MPaKTUKY
EBpomneiickoro cyaa u mocuuTan, 4ro «uHGOpMaIlus, KOTOpas HaXOIUTCS B
OCIIApMBAEMOM TEKCTE, HE OTHOCUTCS TOJBKO K cepe JMYHON KU3HU HUCTIOB,
MOCKOJIBKY (PaKT TparuyecKou MOTepU XKU3HU OINPEACIICHHOIO JHUIA, B YaCTHOCTHU
MOJIOZIOTO JIUIA, SBIsSIeTCsl HH(pOpMaluel, KoTopas HIOKUPYET, OMpayaeT WU
B30ynopakuBaer...». PaccmarpuBas ony0OiaukoBaHue ocnapuBaeMoil ¢otorpaguu,
KoHcTuTymoHHbIN Cyq1 cocnalcs Ha nMpakTuky EBponeiickoro cynna OTHOCUTENbHO
BIUSHUS OOBsBICHUS (OTOrpaduu KOHKPETHOrO JIMIla HA HapylleHWEe MpaBa Ha
JUYHYIO KM3Hb, U CJIeJIa]l BBIBOJ YTO KOHCTUTYIIMOHHO U IOPUIMYECKH SIBISIETCS
npruemMiIeMbIM 000CHOBaHUE CyJla BTOPOM MHCTAHIIMH, B COOTBETCTBUU C KOTOPHIM
HE CYILIEeCTBOBAJl OOOCHOBAaHHBI WHTEpEC OOIIECTBEHHOCTH B pa3MEUICHUHU
ocnapuBaemoit (hotorpadumu.

B koHue, B X07€ paccMOTpeHHs NPONOPLUOHAIBHOCTU MPeo0Ialaoero
mpaBa B KOHKPETHOM JieJie — MpaBa Ha CBOOOJY BBIpa)KEHUS MHEHUS 3asiBUTENEH
KOHCTUTYLIMOHHOM 3>KajoObl, WM MpaBa Ha CBOOOJY M HENPUKOCHOBEHHOCTh
YaCTHOM KU3HU poJuTeNnel ckoHuapmieics — KOHCTUTYUMOHHBIM Cya MOCUMTAI,
4YTO 000CHOBaHHE AMNEIUISIUOHHOTO CyJa ObIO KOHCTUTYLIMOHHO U IOPUAMYECKU
MPUEMIIEMBIM C YYE€TOM JIOCTHUKEHUS CIPABEAIMBOrO OajaHca, OTKIOHUI 5Kalooy,
B KayecTBE HEOOOCHOBAHHOW, M YCTaHOBWJ, YTO HET HapyIIEHUs IMpaBa Ha
CcBOOO/Y BBIp@KEHUSI MHEHUSI, yKa3aHHOTO B cTaThe 46 Konctutyuuu PecryOnuku
CepOusi.

Konctutynuonnsiit cyn Pecnybnuku CepOust K 3amure mpaB 4deJoBeKa
MPUCTYMAET NPSIMO M HEMOCPEICTBEHHO, MPUMEHSET U TOJIKYEeT MpaBa uYelOBeKa,
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KOTOpble TapaHTUpyeT KOHCTUTYIMS, a TpHU OICHKE HAJWUYHUS WA OTCYTCTBHS
HapylIeHUH, CO3/JaeT CTaHAapThl W KPUTEPUU U COOCTBEHHYIO IIPAKTHKY.
KOHCTUTYITMOHHBIN CyJ JUIS CBOCH MO3WIIMU M MPAKTUKH HAXOJHWT UCTOYHHUKHU B
MEXIYHAPOJIHBIX JTOKYMEHTAX M IPAKTHKE MEXKIYHAPOIHBIX YYPEIKICHUH, B
JacTHOCTH B EBpomeickoii KOHBEHIIMM O TMpaBaxX 4YeJIOBeKa, W B IPAKTHKE
EBpomeiickoro cyma mo mpaBaM 4esoBeka. OTBETCTBEHHOCTh HAIMOHAIBHBIX
CYIOB, CYIAbCH M TPAKTUKAHTOB, KOTOPBIC CO3JAlOT CTAaHIAAPTHI 3aIUTHl TIPaB
YeJIoBEeKa M MX IMOCJICI0BATEILHOTO MPUMEHECHUH HA TMPAKTHKE SBJISCTCS OOJIBIIIOH,
0€3 UCKITIOUEHUS U B OTHOIIICHUH HOBOM 00J1aCTH MHTEPHET-TIPaBa.

B03MOXXHOCTB IS pa3BUTHS CYIIECTBYET, B YaCTHOCTH KOTJIa PeYb UACT O
CO37aHUH, PA3BUTHH U TOCJICAOBATCIILHOM PUMECHCHHH CTAaHIAPTOB U KPUTCPUCB
B 00JIaCTH 3alTUTHI IPAB YEJIOBEKA B MHTEPHETE U B CBS3H C €0 UCIIOJIB30BAHUEM,
MOCTOSIHHBIM ~ NPUBEJICHUEM OTEYCCTBEHHON TIPAKTUKH B COOTBETCTBUE C
MpakTUKOW EBporelickoro cyma mo npaBaM 4YelOBeKa, a TakKXKe C IMPaKTUKOH
JAPYTHX MEXKIYHAPOIHBIX YYPEKICHUH, KOTOpPBIC 3aHUMAIOTCS 3allUTOW IIpaB
yeJIoBEKa.

S Hazmeroch, 4YTO OOMEH MHEHUSMH B 3TOM CHMIIO3MYME IOMOXKET HANTH
OTBET Ha MHOTOYHCIICHHBIE OTKPBITBHIC BOIMPOCHI, KOTOpasi BO3HHUKAIOT B 00JIACTH,
KOTOpasi CeTOJIHS SIBJISICTCS TIPEIMETOM HAIlIeTO PaCCMOTPCHHUS.

Cnacu0o0 3a BHUMaHue!
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JpHa AHMpusH,
Ipencenarenns Cyna EBpa3suiickoro
IKOHOMHUYECKOI0 COK3a

Peasnzanusi npuHIUIA BEPXOBEHCTBA NMpaBa B npakruke Cyna
EBpa3uiickoro 3k0HOMHM4€CKOro cow3a B yCJIOBUAX HU(PPOBOIl peaibHOCTH.

YBakaeMble yUaCTHUKU CUMIIO3nyMa !

Ot umenu Cyna EBpa3uiickoro 3KOHOMHUYECKOTO COI03a M OT CeO0sl JTMYHO
MPUBETCTBYI0 YUYAaCTHUKOB KOH(MEPEHIIMU M BBIPAXKAIO MPU3HATEIBHOCTh €ro
OpraHu3aTopam 3a NpUTJIaAlICHUE.

TeMaTtuka MeponpuATHS MHOTOTPAaHHA U OXBATHIBAET aKTyaIbHbIC MIPABOBHIC
Borpochl. [langeMuss KOpoHaBUPYCHOM WH(QEKIMU BHECIa CBOM KOPPEKTHBBHI B
NEATENIBHOCTh BCEX HAIIMOHAJBHBIX HMHCTUTYTOB M MEXIYHAPOIHBIX OpraHU3alnil,
MOCTYKUB MIPA 3TOM CTUMYJIOM JJIsl YCKOPEHUSI BHEJPEHUSI HTHTEPHET-TEXHOJIOTUI
B JKHM3Hb.

[MudpoBuzanuss HSKOHOMUKHM, TIpaBa U 0OmIecTBa, TpaHChOpMaIUs
OTHOIIIEHUH «YEJIOBEK-TeXHUKa», (DOPMUPOBAHME HOBOTO THUIA «IJICKTPOHHOU
KYJbTYpPb» aKTyaJIM3UPYIOT BOIPOCHI COOTHOIIEHUSA TMpaBa Kak COLMAIBLHOIO
peryysitopa, €ro OCHOBOINOJIATAIOIIUX MPUHLMIIOB M COBPEMEHHBIX BBICOKMX
TEXHOJIOTHUH.

B  koHTekcTe  TEeMBl  CHMIO3WMyMa  MPEACTABISIETCA  YMECTHBIM
chopMyIUpOBaTH BOMPOC: KAaKOBa POJb TPAIUIMOHHBIX IPABOBBIX JOKTPHH,
MIPUHIIMIIOB MpaBa B 3py MHTEepHETA?

be3 coMHenus, Beayias poJib B MOAAECPKAHUU U YTBEP)KICHUU TTPUHITUIIOB
MpaBa MNPUHAIICKUT MEXKIYHAPOAHBIM CyJaM, MPUMEHSIOIMIMM B TOM YHCIIE
MPUHIIMIT BEPXOBEHCTBA IIpaBa, KOTOPBIA MPOSBISETCS YEpe3 YTBEPKICHUE
3aKOHHOCTH, ITPABOBYIO OIPEICICHHOCTb.

JIaHHBIM  NPUHIMII ~ HaOpsIMYyKO  3arparuBaer  AearenbHocTh  Cyna
EBpasuiickoro »KOHOMHYECKOTO coro3a. B kadyecTBe OAHOTO U3 (PaKTOPOB,
CIOCOOCTBYIONIMX pealn3allii BEepXOBEHCTBa MpaBa Ha Tepputopuu Coro3sa,
BBICTYyHaeT JesaTesibHOCTh Cyna 1Mo 00ecCleueHuo eIuHO000pa3HOro MPUMEHEHUs
rocynapctBamu-wieHamu u opraHamu Coroza JloroBopa o EBpasuiickoMm
SKOHOMHUYECKOM COI03€, MEXKIYHApOIHBIX JO0roBopoB B pamkax Coro3a,
MEXIYHAPOJIHBIX JOroBOpoB (Coro3a C TPEThE CTOPOHOM M PEIICHUWUA OpPraHOB
Coro3a, kak 310 3akpermieHo B crarbe 2 Cratyra Cyna.
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OgHuM W3 BaXXHEWIIUX DJJIEMEHTOB KOHIEMIMU BEpPXOBEHCTBA IIpaBa
ABIIAETCS COOJIIOJICHUE TpaB 4YeJIOBeKa, KOTOpble HE JIOJDKHBI MOTEPSITh CBOEH
oOuienpu3HaHHo# 1ieHHOCTH B 1u(poByto smoxy. K npumepy, Cyn Coro3a B cBOoUX
KOHCYJIbTATUBHBIX 3aKJIOUEHUAX oOOpamiajgcs K BOMpocaM peaju3allud IpaB
rpaxaan rocyaapctB — uieHoB EADC Ha cB0OOmy MepenBMXEHUS B LEAX
peanuszanuu TpyJI0BOM AESTENbHOCTH, COTPYIHUKOB U JOHKHOCTHBIX JIULl OPTaHOB
Coro3a Ha MEHCMOHHOE 00ecIeyeHue.

Tak, B KoHCy/nbTaTUBHOM 3akitoueHuu oT 20 aexadps 2018 roma mo memy
O MEHCUOHHOM O0ECIEYEHUH JOJKHOCTHBIX JIMIl U COTPYAHUKOB opranoB Coro3a
Cya cpopMynupoBai IpaBoOBYIO MO3UIUIO O TOM, YTO B CBSI3U C 3aKPEIUICHHOW B
npeamOyse [loroBopa nmpuBep>KEeHHOCTbIO 0€3yCIOBHOMY COOJIIOJICHUIO MPUHIUIIA
BEPXOBEHCTBA KOHCTUTYIIMOHHBIX NIpaB W CBOOOJ 4YeJIOBEKa W TpakJaHUHA,
YPOBEHb TaKHX IpaB U CBOOO/, TapaHTUpOBaHHbI C0030M, HE MOKET OBITH HUXKE,
YeM OH 00ecrieunBaeTCs B TOCY1apCTBaX-4JICHaX.

Nznoxxennsiit Cy1oM MOJAX0J YKa3bIBAET HA MPUOPUTETHOCTH OOECIIeUeHUs
KOHCTUTYIIMOHHBIX TIPaB U CBOOOJ YeJIOBEKa U IpakaaHuHa Ha ypoBHe Coro3a Kak
BekTOpa pa3Butusa Coro3a, B TOM 4ucie U B HU(PPOBYIO MOXY.

B  kxoHcynpTaTMBHOM  3akioueHuMH oT 7 gekabps 2018  roga,
MPENOCTABIEHHOM [0 3amnpocy EBpasuiCKOM SKOHOMHUYECKOW KOMHUCCHUU O
pa3bsACHEHUH TMOJIOXKeHUuM JloroBopa B OTHOUIEHUH OCYIIECTBICHUS TPYAOBOU
JEeSATENbHOCTU MpodecCuoHAbHBIMU criopTcMeHamu, Cya cienai BBIBOJ O TOM,
YTO B HAIMOHAJIBHOM 3aKOHOAATENIbCTBE M JIOKAIbHBIX aKTaX OpraHu3aiui
¢u3nuecko KyJIbTypbl M CIOpPTa HE [OMYCKAeTCs YCTAHOBIEHHE, a TaKxke
MpUMEHEHHUE JEHCTBYIOIIUX KOJINYE€CTBEHHBIX OTpaHUYCHUM K
npoecCHOHaNbHBIM CHOPTCMEHAM, SBIIAIONIMMCS TpaKJaHAMU TOCYAapCTB —
ywieHoB Co0r03a, B OTHOLIEHHHM OCYLIECTBIIIEMON MMHU TPYIOBOH AESATEIBbHOCTH,
poJia 3aHATHI U TEPPUTOPHUU TTPEOBIBAHUS.

Cyn Taxke ykazaa, 4YTo MpodecCHOoHaNbHbIE CIOPTCMEHBI SIBISIOTCS
TPYIAAIIMMUCA 1O cMbICTy npaBa Coto3a, 00Jaal0T €AMHBIM CTaTYyCOM B paMKax
Coro3a 1 moJIB3YIOTCS MPENOCTAaBICHHBIMU J[OrOBOPOM IpaBaMu M 3aKOHHBIMU
MHTEpPECaMH.

bes comHeHus, MOXHO OTMETUTb, UTO JaHHOE KOHCYJIbTaTUBHOE
3aKJIIOYEHHEe BHOCUT BKJIAJ B oOOecleueHHue peaju3aliy IpaBa Ha CBOOOIHOE
IBUKEHUE paboueil cuibl (TPyIOBbIX MHUIPaHTOB) B paMkax Coio3a U B ILI€JIOM
HaImpaBiIeHO Ha (OPMHUPOBAHHME CHUCTEMBI 3alIUThl COIMAIBHO-TPYJOBBIX MpaB
rpakJiad rocynapcts — wieHoB EADC.

BaxxHo Takxke OTMETHUTb, UYTO Ha BHYTPEHHEM pbIHKe EBpasuiickoro
HKOHOMHMYECKOT0 COI03a COrjacHO MyHKTY 2 cTaThu 28 JloroBopa obecrnieunBaeTcs
CBOOOJIHOE JIBJKEHME JIUI], TOBApOB, ycHyr, KanuTanoB. [lo Bompocy mopsaka
nepeMenieHuss (U3HUECKUMHU JIMIAMH HAJIWYHBIX JCHEXHBIX CPEICTB Yepe3
TaMOXEHHYIO TpaHUIly TaMOKeHHOTo coro3a CynoM ObUIO  MpPeoCTaBICHO
KOHCYJbTaTUBHOE 3akitoueHue or 15 okra6ps 2018 roma mo 3ampocy
MuHnucTepcTBa HallMOHAIBHOW 3KOHOMUKHU PecnyOnuku Kazaxcrtan. [Ipeamerom
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pa3zpsicHenuss Cyaa crana Hopma JloroBopa, ykasblBarollass Ha BO3MOKHOCTH
CBOOOJHOTO TEPEMEIICHHS] TOBAPOB MEXIY TEPPUTOPHUSIMHU TOCYAapCTB-UICHOB
0e3 OCYILIECTBIEHUSI TAMOXEHHOTO JCKIapUPOBAaHUS TOBAPOB U TOCYAapCTBEHHOTO
koHTpoJsi. Cyn caeman BBIBOJ O TOM, YTO JaHHAash HOpMa IMPUMEHSETCS TpHU
yCIOBUHU, 4YTO CBOOOJHOE TEepeMeIleHHe TOBAapOB, B TOM YHUCJIE BaJIIOTHl U
BaJIIOTHBIX LIEHHOCTEH, OCYIIECTBIISIETCS (U3MUECKUM JIMLIOM HEMOCPEICTBEHHO
MEXIYy TEPPUTOPUSIMU TOCyAapcTB — wieHoB Coro3a.

['oBopst 0 coOmtoneHHH TMpaB 4YelloBeKa M TpakJaHWHA B IPABOBOM
npoctpaictBe EADC, Henb3si He KocHyThcs mnpaktukun Cyna B obiactu
MIPUMEHEHUS IPUHIUIIA non bis in idem (He IBaXXIBI 32 OAHO U TO JKE€), COTJIACHO
KOTOPOMY HHUKTO HE JOJIKEH JIBaXK/Ibl HECTH HaKa3aHUE 3a OJHO AesiHue. JlaHHbIN
OPUHIMI ~ HANPSIMYIO BBITEKAaeT M3 OOMIMX KOHCTUTYLUHMOHHBIX Tpagului
rocy/apcTB-uwieHoB (Hampumep, myHKT 3 ctatbu 77 Konctutynum PecnyOnuku
Kazaxcran), a Takke HOPM MEXIyHapoJHOTO mpaBa (MyHKT 7 crtatbu 14
MexayHapoJHOTO MaKTa O FPAKIAHCKUX U MOJUTHYECKUX MpaBaX, yYaCTHUKAMU
KOTOpPOTO SIBIISIIOTCS Bce rocynapcTBa — wieHbl Coro3a). B KoHCynbTaTUBHOM
3akmoueHn Cyga EADC ot 18 umrons 2019 roma mo neny o pa3rpaHU4YeHUU
nosHomounit mexay EODK u opranamMu TrocynapcTB-4wI€HOB W IMPUMEHEHUU
npuHIMna non bis in idem B cdepe npaBa KOHKYPEHIIUH, NMPETOCTABICHHOMY IO
3anpocy HanuonanwsHOW mnanatel mnpeanpunumareneit PecnyOnuku Kazaxcran
«Atamekeny», Cyn ykasan, 4yTo oOpallleHue K JaHHOMY MPUHLHUIY U 00S3aHHOCTD
J00pOCOBECTHOTO HCIIONHEHUS] ToyiokeHud mpaBa (Coro3a BIEKYT OTMEHY
pELIeHMs], IPUHATOTO C HapyIIEHHEeM TPeOOBaHUI O pa3rpaHUYEHUU TOJTHOMOYUN
Mexay EOK u nHamumonanbHbIMH opraHaMd. A B ciydae MPHUBJICUYECHHUS K
OTBETCTBEHHOCTH XO3SAUCTBYIOLIETO0 CYObEKTa 3a HapylIeHHUE OOIIMX MpaBUl
KOHKYPEHIIMM M  HAJOXXEHUs  CAHKUMA  OJIHOBPEMEHHO  PEHICHUSIMU
YIIOJTHOMOYEHHOTO OpraHa rocyjaapcrBa-uieHa u EDK, oTMeHe mnoanexuT To
pelieHue, KOTOpO€ Hapylaer KOMIIETEHIIHUIO, MPEIOCTaBICHHYIO
ynosHoMo4eHHbIM opraHam U Komuccuu [JJoroBopom o EADC ot 29 mas 2014
roja.

[IponeMoHCcTpUpoBaHHble mpuMepbl U3 nOpakTukd Cyna  oTpaxaror
anemMeHThl 3auuThl CyaoM mpaB rpaxiaH rocyaapctB — uieHoB EADC,
COTPYIHUKOB M TOJXKHOCTHBIX JUI] opraHoB Coro3a, X034iCTBYIOIHUX CYOBEKTOB U
¢bu3nyeckux JuIl Ha ocHOBe MpaBa Coro3a.

Eme ognum »snemeHToM BepxoBeHcTBa mpaBa Coroza U obecreyeHus
J0BepUs K CyIecOHOM cucTeMe SBIISIETCS] PUHLIUIT TPABOBOM OMpPEIeNIEeHHOCTH KaK
TpeOOBaHME  OJHO3HAYHOCTH, SCHOCTH, HEJIBYCMBICICHHOCTH  IPAaBOBOIO
perynupoBanus. K KoOHIENIMU NpaBOBOM ONPENEIEHHOCTH HEOJHOKPATHO
oOpamasica Cy B CBOei IIpaKTHKE.

Tak, Komneruss Cyna npu BeiHECEHHH peuieHus ot 7 anpensa 2016 roxa mo
neny mno 3aseiaeHnro OOO «Cepimam» ompeAenwia, 4ro B COOTBETCTBUU C
MPUHIIMIIOM MPABOBOM OMpEEIeHHOCTU perieHrne KoMuccuu winm ero oTAesbHbIe
MOJIOKEHUS] MOTYT MPU3HABAThCA HEMOCPEACTBEHHO 3aTparvuBaloOIUMH TpaBa U
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3aKOHHBIE MHTEPECHl XO3SUCTBYIOLIETO CyObeKkTa B chepe MpearpuHIMATENbCKON
U MHOM SKOHOMHUYECKON NeATEIbHOCTH, B TOM YHUCIJE, KOTJlda COOTBETCTBYIOLIEE
pelIeHre IPUMEHSIETCS] K KOHKPETHOMY XO3SIICTBYIOIIEMY CYOBEKTY B CBSI3U C €TI0
XO35IMCTBEHHOU JICSITCIILHOCTBIO.

B pemennn ot 18 wurons 2019 roma mo npeny mno 3assienuro OOO
«Muntpeiin» Komeruss Cyna o6Go3Haumia, 4yTto TpeOOBaHUSI OIpPEAEIIEHHOCTH,
SCHOCTU M HEJIBYCMBICJIEHHOCTH MPABOBOI'O PETYIMPOBAHUS BBITEKAIOT U3 OOIIMX
OPUHIMIIOB ~ MEXIYHapOJHOTO TpaBa W MEXKIYHapOJHBIX  JOTOBOPOB,
3aKII0YeHHBIX B pamkax Coro3a.

TpeboBanue TPaBOBOM ONPENEIIEHHOCTH OTHOCUTCS K  IPaBOBOMY
perynupoBaHuio Ha ypoBHe Cor03a HE TOJIBKO TaMOXEHHO-TAPU(HBIX, HO U UHBIX
OOILIECTBEHHBIX  OTHOIICHWW,  HANpUMep,  KOHKYPEHIMH,  MEHCHOHHOTO
oOecrieueHus, ocyuiecTBieHus: Komuccuelr MOHUTOPUHTA U KOHTPOJISL UCIIOJIHEHHUS
rocyaapctBamu — wieHaMmu EADC MeXIyHapOAHBIX JIOrOBOPOB, BXOSIIMX B
npaBo Coto3a, u pemennit Komuccun. Caenys Beipadorannomy Cynom nmoaxony,
omnpeneneHHocTh mnpaBa Coro3a W CBf3aHHAs C€ HEW MpencKa3yemMocThb
MIPaBONPUMEHHUTENbHON MPAKTUKU HEOOXOIUMBI JJIsi 0OecrieueHusl CTaOMIbHOCTH
U MPECKa3yeMOCTH MPaBOBOTO PEryJWpOBaHUs, UYTO CO3/a€T JOMOJHHUTEIIbHbIE
rapaHTuy peajiu3alii rpakJaHaMHu rocyjaapcTB — wieHoB Coro3a CBOMX Ipas,
MpeaoCTaBIeHHbIX JlOrOBOpOM M MEXKIYHAPOAHBIMM JOTOBOPAaMH B paMKax
Coro3a.

B ycnoBusix MeHstomieicss pealbHOCTH B LIeNIAX 00eceueHHs] BEPXOBEHCTBA
npaBa U €JUHOOOPA3HOTr0 MOHMMAaHUSl U NMPUMEHEHUs HOpM mpaBa EBpasuiickoro
HKOHOMHMYECKOTO COI03a MPEACTABISETCS HEOOXOAMMBIM OpraHU3alMs Juajora
mexay Cynom Coroza M HalMOHAIBHBIMH CyAeOHbIMU opraHamu. OAHUM H3
BapUaHTOB Takoro nuanora Buautcs Hazaenenue Cyna EADC kommereHiueil mno
PacCMOTPEHHUIO MPEIOJUIMATIBHBIX 3alPOCOB HAIMOHAIBHBIX CYAO0B TOCYAapCTB-
ysieHoB. IlepcrektuBa paccMoTpenuss CyaoM NMperoIUiraIbHbIX 3alIPOCOB UMEET
Henblo olecreyeHue eIMHO00pa3Horo TosikoBaHUS mNpaBa Coro3a W BBISBICHUE
HAIlMOHAJIbHBIMUA CyJlaMH HECOOTBETCTBHUSl TIOJOKEHUH HAIMOHAIBHOIO TIpaBa
HaJHAIIMOHAJILHOMY TMpaBonopsaaky. Takoil pauanor Oyner crmocoOCTBOBATh
YTBEP)KJECHUIO BEPXOBEHCTBA TpaBa Ha Bcei Ttepputopuu EBpasuiickoro
HKOHOMHUYECKOTO COI03.

B 3akmioueHun ciieqyeT NOAYEPKHYTh, YTO Pa3BUTHE HH(DOPMAIMOHHBIX
TEXHOJIOTUN U LU(PPOBU3AIUS TECHO CBA3aHbI C TAPMOHUYHBIM PAa3BUTHEM IpaBa U
TEXHOJIOTU, OaJaHCOM MEXAY 3allMIIaeMbIMU MPABOM LEHHOCTSIMU U HAY4YHO-
TEXHUYECKUM IporpeccoM. B psime MexayHapoIHbIX U HAIMOHAIBHBIX CY/EOHBIX
OpraHoB BHEAPSAIOTCS IU(GPOBbIE TEXHOIOTHH B CYIONPOU3BOJICTBO, B YACTHOCTH,
CpelCTBa BUACOKOH(DEPEHIICBSA3M Jisl 3aCIylIMBAaHUS BBICTYIUICHUH CTOPOH IIO
Jiely B YCJIOBUSIX BBEJEHHBIX OTPAaHUYCHUHN MO MPUYMHE MAaHJEMUHU, YTO CTaBUT
MO/ BONPOC peanu3aluilo B CyneOHOM MPOLECCe OCHOBHBIX MPUHIUIIOB
CYJOTPOU3BOJICTBA, TAKUX KaK, HETIOCPEICTBEHHOCTh Cy/1Ie0HOT0 pa3dupaTesibcTBa
U COCTA3ATENBHOCTh. TakuM 00pa3oM, Ha TOBECTKE MJHS CTOMUT IMpoljema
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TpaHchopMallM¥  TPUHIMIOB  MpPOLECCyalbHOro  MIpaBa Uil  pa3BUTHUSA
«AIEKTPOHHOT'O MPABOCYIHS MPU YCIOBUU COXPAHEHUS UX POJIA U COAEPIKAHUS.

VYBaxkaeMble KOJUIETH, TM03BOJbTE OO0paTUTh Bame BHUMaHue Ha
npejicTosiiiee  mpoBeAeHue B HosiOpe 2021 roma B ropoae MuHcke
opranu3zoBanHoii Cyaom EBpa3uiicKOro »KOHOMHYECKOTO COK03a YETBEpPTOMU
MexayHapoqHoi KoH(GEepeHIuH, TeMaTHKa KOTOpOoH OyJeT MOCBsIIeHa BOIpocam
oOecrieyeHus €AMHO0OPa3HOTO NpPUMEHEHUS npasa EBpasuiickoro
AKOHOMHYECKOTO cot03a. Hazierock, 4To CEroIHSIHNN CUMIIO3UYM U MIPEACTOSIIAs
KoH(pepeHMss B MMHHCKE BHECYT CBOM BKJIaJ B MHCCHUIO YTBEPXKIACHUS
BEPXOBEHCTBA MpaBa U eIMHO00pa3us MPaBONPUMEHEHUSI.

XKenaro BceM y4yacTHHMKaM CHUMIIO3MyMa KOHCTPYKTHUBHOI'O JIHAJIOTa,
MJI0JJOTBOPHOM paOOTHI U YCTIEXOB.

brnaronapro 3a BHUMaHHe.
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Hisham Al-Tal,
President of the Constitutional Court of
Jordan

Equality in Front of Law

Your Excellency
Ladies and Gentlemen

What is Equality?

Is there any equality before the law?

Equality before the law Known as “legal equality” is a principle whereby all
individuals are subject to the same Laws of justice. All are equal before the law.

Article 7 of The Universal Declaration of Human Rights states that “All
people are equal before the law and have the right to enjoy equal protection from it
without any discrimination, and they all have the right to equal protection against
any discrimination in violation of this Declaration against any incitement.
According to the United Nations, this principle is particularly important for
minorities and the poor people.

Thus, the law and judges should treat each individual by the same laws
regardless of gender, race, religion, socio-economic status etc. without
discrimination.

Equality before the law is one of the basic principles of classical liberalism.

The Principle of equality means that “all similar legal centers are subject to
one legal treatment, in a logical manner according to the goal pursued by the law”.

Your Excellences

The principle of equality means not to discriminate between members of the
same sect if their legal positions are the same.

Accordingly, the principle of equality between citizens before the law does
not mean that individuals with different legal positions are treated equally.

The principle of equality requires equal treatment in legislation.

The principle of equality does not mean that all individuals should be treated
alike, but rather means that people with similar legal positions should be treated
alike.

In other words, equality before the law is not arithmetical equality.

Legal equality cannot be understood in a narrow sense, because it only
means non-discrimination in treatment.

66



In chapter two of the Jordanian Constitution related to the rights and duties
of Jordanians

Article 6

(1) Jordanians shall be equal before the law.

There shall be no discrimination between them in rights and duties

If they differ in race, language or religion.

Equality does not mean that individuals of different groups and differences in
their legal positions are treated equally, nor does this principle mean opposing all
forms of discrimination.

Some forms of discrimination are legitimate if they are based on objective
grounds. With the effect that the discrimination prohibited intended for itself, but
rather to achieve specific purposes.

Violation of the principle of equality before the law is achieved by any act at
that wastes equal legal protection, whether adopted by the state through its
legislative authority or through its executive authority.

Meaning that neither of these two authorities may impose a different
treatment in that unless it is justified by logical differences that can be linked
rationally the purposes envisaged by the legislative action issued by it.

Violation of the principle of equality, meaning that all individuals must be
equal when they are in the same legal positions without regard to their gender or
their religion, color, language, race, origin, etc.

In conclusion only the law can transform the official discourse of the state
into rights, obligations, standards, procedures and penalties.

Without a clear law, every state intervention, every discourse the state issues
or a policy implements is governed by a political decision.

The Equality Protection Law is the only law that is capable of overcoming
cultural and political changes and setting clear strict standards that may not be
exceeded, regardless of their subject and circumstances.

Thank you wishing you good health happiness progress and peace which our
world needs in these days.
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Haranbs Kapnosuy,
3amectureas [lpeacenarens
Koncturynuonnoro Cyaa
Pecny0siuku benapych

NudopmannonHas 0e30acHOCTb rOCYyAapCTBA U 001IeCTBA:
NpaBa 4eJI0BeKa

YBaxkaeMblil IpeACce1aTeIbCTBYOIINN!

YBaxkaeMble y4aCTHUKU MEXIyHapOIHOTO CUMITO3UyMa !

IIpexxae Bcero, mo3BOJIBTE BBIPA3UTh CEPJCUHbIC TTO3ApaBieHus ¢ 30-neTuem
HezaBucuMocTH PecniyOnuku KazaxcTan u moxenaHust TalbHEHIIIETO MPOIBETAHUS
1 0J1arornoiayyus ee rpaxaaHam!

S 6naronmapro taxke Koncturynumonnsii Coer Pecnybnuku Kazaxcran 3a
BO3MOXXHOCTh NPHUHATH YYAaCTHE B CTOJIb IPEACTABUTEIBHOM MexIyHapOIHOM
CUMIIO3UYME U  OOCYXXIEHUM aKTyaJIbHEHIIINX  BOIMNPOCOB  COBPEMEHHOI'O
KOHCTUTYLUHOHHO-IIPABOBOTO PA3BUTHSI.

1. 9pa HHtepHera c 0€3yCIOBHOCTBIO OOpalllaeT Halle BHUMAaHHE K
BoIpocaM HWH(OpMaIMOHHOM 0€30MacHOCTH TOoCyJapcTBa W OOIIecTBa, IIpaBa
YeJIOBeKa Ha 3alUTy €ro JUYHBIX JaHHbIX. MI3MeHeHus! B 00IIeCTBE, CBSI3aHHbBIC C
HAay4YHO-TEXHUYECKUM TMPOTPECcCcOM, OOHAKHUIIN HAIy YS3BUMOCTD IEpe]] yrpo3aMu
HEJI0OPOCOBECTHOTO  KCIIOJIB30BaHMS  WH()OPMAIIMOHHO-KOMMYHUKAITMOHHBIX
TEXHOJIOTHUH U CPEACTB MACCOBOM KOMMYHUKAIIUU.

lNocynapcTBo 00s3aHO TMPUHUMATHL aJ€KBATHBIE MEPHI JJIA HEHTpaIu3aiuu
TUX yrpo3. Tema oOecrieueHusi 6€30MaCHOCTH aKTyallbHa BO BCE BpPEMEHa, U ITO
MCKOHHas GyHKIMs J000ro rocynapctBa. OJHAKO MeEphl, HaIpaBJICHHBIC Ha
HEUTPAJIU3aMI0 COOTBETCTBYIOIIMX HETATUBHBIX MPOSIBICHHUM, UX IOCIEIACTBUM,
HEpEJIKO BTOPTatoTcs B chepy peanusaluy npaB yeoBeKa.

2. Pecniyosiuka benapych, kak U Apyrue rocyaapcTBa, CTPEMUTCS COOIOCTH
paBHOBeCME B pPa3BUTUU HWH(POPMAIIMOHHOTO OOIIECTBA M  OOECIICUEHUH
nHpopManonHoit 6e3onacHocTy. [IpaBoBOil OCHOBOM JJIsI YTBEPKACHUSI TAHHOTO
Oamanca ciayxkut KoHCTUTY1HMS, €e IEHHOCTH W MPUHIIUIIBI.

B ToM uncie 310 KacaeTcss KOHCTUTYLIMOHHOTO MPaBa KaKA0TO Ha 3aIIUTY OT
HE3aKOHHOI'0 BMEIIATEILCTBA B €ro JUYHYI0 *K13Hb. B KoHctuTynuu PecniyOnuku
benapyce 3akpemieHo mnpaBo Ha WHGOpPMAIMIO, TapaHTUPYIOIIEE TpaKJaHaMm
benapycu mnosydeHue, XpaHEHHE W PACIPOCTPAHEHUE IIOJHOM, JOCTOBEPHOU H
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CBOEBpPEMEHHOW HWHGOpPMAIMU O JEATEbHOCTH TOCYAapCTBEHHBIX OPIaHOB,
OOIIECTBEHHBIX OOBEIMHEHUN, O TMOTUTHUYECKON, SIKOHOMUYECKOH, KYJIbTYpPHOU U
MEKIyHAPOIHOW KNU3HU, COCTOSIHUU OKPYKAIOIIEH CPEJIbI.

Baxwuenmen CoOCTaBISIOIIEM KOHCTUTYLMOHHOM TrapaHTUM IIpaBa Ha
uH(pOopMaIIO BBICTYIIAET 00513aHHOCTb roCyJ1apCTBEHHBIX OpraHoOB,
OOIIECTBEHHBIX OOBEIUHEHUHN, JTOJDKHOCTHBIX JIMIl TPEIOCTaBUTh TPaXKIAHUHY
BO3MOKHOCTh O3HAKOMHUTBCS C MaTepuaiaMu, 3aTparuBarlIMMH €ro IpaBa H
3aKOHHblE HUHTepechl. (OHa XapakTepuzyeT KOHCTHUTYLIMOHHOE IIpaBO Ha
nH(pOpMaIIO KaK CyOBEKTUBHOE MPABO I'PaKJaHUHA, TOJIJIeKAIllee 3allUTeE.

B nensx yTBepKAeHHs KOHCTHUTYLIMOHHOTO NPUHIIMIA BEPXOBEHCTBA MpaBa
pa3IuYHbIE aCHEeKThl KOHCTUTYLMOHHOTO MpaBa Ha MHGOPMAIMIO PACKPHITHI B
3akmoueHussXx W pemeHusix Koncrurynmumonnoro Cyna Pecnybnuku benapyce.
CooTBeTCcTByIOIIME TpaBOBbIE MO3UIMHU cojepxkarcia B Oonee yem 100 akTax
Koncturyunonnoro Cypna.

3. Tak, wucxoasd W3 NOPUHUUIIOB PABEHCTBA U HEIMCKPUMHHALUU,
3aKpEIUIEHHbIX B cTaTbhe 22 KOHCTUTYyUMH, a TakKe NPUHUMAas BO BHUMAaHHE
OPUHIMI ~ YHUBEPCAIBHOCTH TIpaB 4YeJOBEKa, 3adUKCHUPOBAHHBIN B psje
MEXIYHAPOJHBIX JOKYMEHTOB, B pemieHrun oT 3 mas 2016 r. KOHCTUTYUHOHHBII
Cya oTMeTus1, 4TO KOHCTUTYLIMOHHOE IIPaBO Ha MH(OPMAIUIO pacpOCTPaHIETCS B
PaBHOW CTEIIEHU HA BCEX IPAXK/IAH.

Bmecre ¢ Tem Kouctutyumonneii  Cyn  oOpatuili  BHUMaHHME Ha
HEOOXOIUMOCTh KOHKpPETHU3allMd MMEHHO B 3aKOHE CIOCOOOB MpPea0CTaBICHUS
uH(popmalmu, uMeroue ocoboe oOIIeCTBEHHOE 3HaueHue. B yacTHocTh, pedn
uaeT 06 uHboOpMaIK O TEXHOTEHHBIX U UHBIX PUCKAX, SIBISIONIUXCS MOOOYHBIMU
MIPOJYKTaMHU BBICOKHX TexHOJIOrMH. B pemenun ot 17 mas 2012 r. otmedeHo, 4To
pEryaupoBaHHEe 3aKOHOM IOpsiAKAa MPENOCTABICHUS W PacIpOCTPaHEHUS
uHpoOpMalMM O pPaJAMOAKTHUBHOM OOCTaHOBKE, a TaKXE O IPaBOBOM pEKUME
TEPPUTOPUH PAAMOAKTUBHOTO 3arpsi3HEHUss U 00 OTBETCTBEHHOCTH 3a €ro
HapylIeHUE MyTEM OTCHUIKM K 3aKOHOJIATENLCTBY 00 OXpaHe OKpYKalouleh cpeibl,
00 0o0pallleHUuAX TpaKIaH W IOPUIUYECKUX JIHI U MHOMY 3aKOHOAATENIbCTBY, TO
€CTh OTChUIKAa (PAaKTUYECKU K OOIIMM MpaBHIIaM, KaCaIOIIKUMCS JIFOOOW TOCTYIHON
uH(poOpMaIi, CBUACTEIBCTBYET O HEJOCTATOYHBIX TapaHTHUSIX pealu3aluu
KOHCTUTYLIMOHHOTO IIpaBa TpPaXKJaH Ha I[OJIyYECHHE IIOJIHOW, JOCTOBEPHOW H
CBOEBpPEMEHHOM HWH(MOpPMAIIMM O COCTOSHUM OKpYy)Kalouleil cpeabl B YacTu
paauanonHoi oocranoBku. Koncturynuonnsii Cyn ykaszai, 4To B CHIIy 0CO0Oi
3HAYMMOCTH YyKa3aHHOM HWHGOpMaIUu s 370pPOBbsl HAcCeIeHUsT OCOOEHHOCTU
nopsAJiIka €€ MPEeAOCTaBICHUS M PACIPOCTPAHEHUS] TPEOYIOT peryJupoBaHUs Ha
3aKOHO/ATEIbHOM YPOBHE.

benopycckum 3aKOHOAATENEM YUUTBHIBAKOTCS TaKke aCIEeKThI
rapaHTUpOBaHUs TpaBa Ha HUHPoOpMaIuioo, OOYCIOBICHHBIE  Pa3BUTHEM
M pOBU3ALINH. Tak, pacumpeHue croco0oB nH(popMUpOBaHUS

3aMHTEPECOBAaHHBIX 00  AAMUHUCTPATHBHBIX  MPOLEAYpax  IMOCPEICTBOM
pa3MeIlleHUs CBEJCHUM Ha O(UIMANBHBIX CalTaXx TOCYAApCTBEHHBIX OPraHOB
(opranmzanuit) B cetu MurepHer KoncTuTyuunonHbsii Cyn mpu3Haid YCIOBUEM
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peanu3anuu KOHCTUTYLMOHHBIX TapaHTUW mpaBa rpaxaaH PecnyOnuku benapych
Ha uHopmaruio (pemenue ot 27 aexadbps 2016 r.).

Kpome toro, Koncruryumonnsiii Cyq oOpaTusl BHUMaHHE HA YCTAHOBIICHUE
3aKOHOJATENIEM TMOpsAKa, MpeaycMaTpUBAIOUIEro, YTO MOcie MyOnauKaluu
CBEJICHUN O 3asBKE Ha PETUCTPALMIO0 TOBAPHOTO 3HaKa Ha OQUIMAIBLHOM CcaiTe
MaTEHTHOro opraHa B ceTu MHTepHeT n000e JUI0 BIpaBe O3HAKOMHUTHLCS C ITOU
3asiBKOM; JOCTYN K 3TOM HMH(OpMAlUU MO3BOJMUT BIAAENblIaM KOHKYPUPYIOIIHX
TOBapHBIX  3HAKOB, MHBIX  CPEICTB  WMHAMBUAYyaJW3allMM W  JPYTUM
3aMHTEPECOBAHHBIM JIMLIAM IPUHUMATh CBOEBPEMEHHO MEpbI IO 3aIUTE CBOUX
npaB Ha OOBEKTHl MHTEIEKTYaJlbHOM COOCTBEHHOCTH COIJIACHO YacTH TpPETben
ctatbu 51 Konctutymuu (pemenue ot 29 nekabps 2015 r.). Tem cambim
oOecreynBaloTCsl yCIOBUS ISl peaiu3alliy MpaB U 3aKOHHBIX MHTEPECOB JIUI[ B
0o0JaCTM  OXpaHbl MHTEJUIEKTyaJIbHOW COOCTBEHHOCTH BHE TNIPENENioB  HX
MIPOCTPAHCTBEHHOI'O PACIIOI0KEHUS U FOPUCAUKIIMH.

Taxkum o6pazom, popmupoBaHue rio0anbHON TUGPOBOH Cpelibl 0OBEKTUBHO
pacmpseT Kpyr cyObeKTOB MpaBa Ha MHPOPMALIMIO OT TpaxKAaHUHAa KOHKPETHOTO
rocyapcTsa 7o JIO0OOro 4YeinoBeka — ToJib3oBaTensd uHMOpManuu. ITO
00yCJIOBTMBAET HOBOE MPOCTPAHCTBEHHOE M3MEPEHHE ACSATEIBHOCTU TOCYJapCTBa
B 00J1acTU MpaB yeJoBeKa — MHPOPMALIMOHHOE TPOCTPAHCTBO, HE COBNAAAIOIETO C
KaTeropuen «TeppuTopusi rocyaapcrsa». B 3ToM riodaibHOM MHGOPMAIIMOHHOM
IIPOCTPAHCTBE IIPaBOBBIMH CpeACTBaMHU JOJIKHBI o0ecreynBaThCs
(byHIaMeHTalbHbIE MpaBa U CBOOOBI JIFOOBIX JIMI], 3aTParuBacMbIX JEUCTBUIMU
rocyJapcTBa.

5. B Tlocnanuu o COCTOSIHUM KOHCTHUTYLIMOHHOM 3aKOHHOCTU B PecmyOunnke
benapycy B 2020 romy Koncturyumonusii Cyn oTMETWI, YTO HUGPPOBHU3ALUSA
OOLIECTBEHHBIX OTHOUIEHUH IOCJIEA0BATEIBHO (POPMUPYET HOBYIO COLIMAIBHYIO,
HKOHOMHMYECKYIO, TMOJUTUYECKYI0 U TMPaBOBYIO pEaJbHOCTh, OOYCIOBIMBAET
oOHOBJIEHHE U TpaHC(HOpPMAIIUIO MpaBa. B HOBBIX yCIOBUSAX HU(POBOM peaibHOCTH
cUCTeMa MpaBa JOJDKHA TApaHTUPOBATH 0€30MACHOCTh peau3aliy MpaB U cBOOO
YeJioBeKa, CTAOMIbHOCTh U TMHAMHU3M B KOHCTUTYIIMOHHOM Pa3BUTUH, COXpAHEHHUE
U YKpeIUIeHHEe HalMOHANbHBIX (yHAAMEHTAIbHBIX IIEHHOCTEH o0O0liecTBa u
rocyJapcTaa.

Cratbeit 34 KoHCTUTYLIMH TPEyCMOTPEHO, YTO MOJIb30BaHUE MH(pOopMaiuei
MOXXET OBITh OrPaHUYEHO 3aKOHOJATEIBCTBOM B HEISAX 3alIUThl YECTH,
JOCTOMHCTBA, JINYHOM U CEMEWHOW >KU3HU TPAXKIAH U IMOJIHOTO OCYIIECTBICHHUS
MMH CBOMX IIPaB.

B cBs3u ¢ stum B Kouctutynuonsnsit Cya ykazan Ha HEOOXOIUMOCTH
JOCTHXKEHUS CIIpaBeIMBOro OajlaHca COIMAIbHBIX MHTEPECOB, MOAYEPKHYB, UYTO
3aKOHOJATENbHOE PEryJupoOBaHHE, OCOOEHHO TMpPU PETyJIUPOBAHUU HOBBIX
OOIIECTBEHHBIX OTHOILIEHUN, CKIAIbIBAIOIIUXCS B MH(GOPMAIIMOHHOM OOIIECTBE,
JOJKHO MCXOAWTh M3 COpPa3MEpHOCTH TpaB W 00s3aHHOCTEH, o00ecrneynuBaTh
paBHbIE BO3MOXHOCTM [JJIsl peaju3allud 4YacTHBIX, TOCYJAapCTBEHHBIX H
OOLIEHAITMOHAJIBHBIX HHTEPECOB.

Koncturynnonnslii Cyn Takke yKaszald, 4YTO COBPEMEHHBIE IPOLECCHI
nu(poBU3aLMK OOLIECTBEHHBIX OTHOIIEHUH HAMPSMYIO BO3ACHCTBYIOT Ha O0BEM U
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coJiep>KaHKe MPaBOBOIO TOJIOKEHHS TpakaaHWHA, (OPMHUPOBAHUE €0 MUPPOBBIX
npaB ¥ 00s3aHHOCTEH.

B »Tux ycnoBusxX MojAepHH3alMs KOHCTUTYIIMOHHO-TIPABOBOTI'O CTaTyca
JUYHOCTH JOJDKHA OCHOBBIBATHCS HA TOM, YTO OOIIENPABOBOM MPHUHITUIT CBOOOIBI
JUYHOCTH BKJIIOYAET B TOM YHCIIE JOOPOBOJIbHOE HH(GOPMHUPOBAHHOE COTJIACHE
YyeJoBeKa Ha  B3aWMMOJACHCTBUE €  WH(OPMAIIMOHHO-WHTEIIEKTYaJIbHBIMU
CUCTEeMaMU M O0053aHHOCTh TOCYyJapcTBa OOECHEeUYUTh O€30MacHOCTh TaKOTO
B3aMMOJICHCTBUS.

6. B mHacrosimee Bpemsi B PecnyOnuke benapych Bemercs pabora 1o
MOATOTOBKE W3MEHeHHi B jAeicTByromyr Konctutymuio. B ToMm  4wucne
MOATOTOBJICHBI U3MEHEHHUSI B KOHCTUTYIITUOHHBIEC TTOJIOKEHHUS O TIPABE Ha 3alUTY OT
HE3aKOHHOT'O BMEIIIATENIbCTBA B YACTHYIO JKWM3HB. WX mpesmaraercsi JOMOJHUTH
yKa3aHWeM Ha TO, YTO TOCYJapCTBO OXpaHSET TalHY IMEepPCOHAIbHBIX JaHHBIX
Kaxjaoro, coop, o00paboTka, XpaHEHHE, TWPEAOCTABICHUE U HCIOJb30BAHHE
CBEJICHHM O juIle 0e3 ero corjlacus JOMYCTUMBI TOJBKO IO OCHOBAaHUSIM U B
MopsiAKE, MPEeTYCMOTPEHHBIM 3aKOHOM. KOHCTUTYIIMOHHBIE MOJIOKEHHUS O TMpaBe Ha
nHpopManMio TpeaiaraeTcsi JOMOJHUTh HOPMOH O TOM, 4YTO TOCYIapCTBO
oOecrnieurBaeT 0€30MaCHOCTh JIMYHOCTH U OOIIEeCTBA TIPU  HCIOJIb30BaHUU
U(PPOBBIX JaHHBIX, COAEHUCTBYET Pa3BUTHIO WH(OPMAIIMOHHBIX TEXHOJIOTHH Ha
0J1aro 4esoBeka u oo01IecTBa (cTaThs 34).

[Tomaraem, 4To Takue COBEPIICHCTBOBAHUE KOHCTUTYIIMOHHBIX HOPM Oyner
CIIYXXUTh YKPEIUICHHUIO HHPOPMAITMOHHON 0€30MacHOCTH ToCy1apcTBa U OOIIECTBA,
rapaHTUPOBAHUIO MIMPOKOT0 KPyra OCHOBOIIOJIATAIONIUX MTPaB JTUYHOCTH.

brnaronapro 3a BHUMaHue!
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Andreas L.Paulus,

Justice of the Federal Constitutional Court of the
Federal Republic of Germany, expert of the
German

Foundation for International Legal Cooperation
(IRZ)

© Bundesverfassungsgericht
lorenz-fotodesign, Karlsruhe

The Right to be Forgotten in the Case Law of the German Federal
Constitutional Court

I. Introduction

- First of all, let me congratulate the Constitutional Council of the
Republic of Kazakhstan - on behalf of both the German Federal Constitutional
Court and the German Foundation for International Legal Cooperation - on the
meeting of the Eurasian Association of Constitutional Courts in Nur-Sultan, even if
only virtually. We all, I guess, would wish to be able to meet in person. At a time
when the rule of law is in many countries under threat, it is ever more important to
join forces and raise the voice of constitutional justice for all.

- Let me also join the chorus of condemnation for yesterday’s cruel and
cowardly terrorist attack on civilians waiting to be evacuated from
Kabul/Afghanistan, as well as of soldiers attending to their safety. My thoughts
and prayers are with the victims and their loved ones. Let us hope that this war-
torn nation will soon return to a constitutional status in which human rights of
citizens of every belief, religious or otherwise, are respected, including,
emphatically, those of women and girls.

- In the early days of the Internet, this was a place of hope and dreams, in
which every citizen would be able to express him- or herself uncensored and free
from fear.

- Unfortunately, this dream seems to be more and more elusive, because
free exchange and discussion is hampered by so-called “fake news” and hate
speech, wilful mis-information and abusive behaviour both from private persons,
but also from States trying to influence opinion and hamper the expression of the
free will of citizenry in elections free and fair.

- Others are held back in their attempts at a second chance of living a
peaceful private life but held back by continuing information on past behaviour
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being freely available that prevents them from regaining their rightful status as free
and equal citizen in society by reminding everybody time and again of their
previous mistakes.
II. The right to be forgotten in the Google Spain decision
of the European Court of Justice and Its Progeny

- This is the reason why our brethren of the European Court of Justice in
Luxemburg have introduced - as a new emanation from the right to privacy as
enshrined in Article 8 of the European Convention on Human Rights - a “right to
be forgotten”. It followed, thereby, among others, the lead of the German Federal
Constitutional Court that has famously found, already in the 1980s, a right to
informational self-determination as enshrined in the right to personality and human
dignity enshrined in the German Grundgesetz. My predecessors in the German
Federal Constitutional Court had also determined, in the Lebach case already in
1973, that even a former prisoner had a right, after serving his time in prison, not to
be put on the spotlight in a TV drama, to have a chance to redeem himself in
society.

- Famously, in its Google Spain judgment,' the European Court of Justice
decided that it had jurisdiction to entertain the case even if only Google’s
advertising section and not Google itself had acquired legal personality in Spain. In
substance, the Court deduced from the data protection directive a right to be
forgotten so that information on a past foreclosure should remain in the archives,
but not be searchable on the internet. The protection of a new economic life was
more important than the right to access information on other people’s past in the
Internet.

- The Court also pointed out that a balance needed to be struck between,
on the one hand, the legitimate interest of the public to access information and, on
the other, the right to privacy of the object of information. In the case at hand,
privacy won, as far as Internet search 16 years after the foreclosure was concerned,
but not regarding the newspaper archives. In the word of the Court:

“those rights override, as a rule, not only the economic interest of the
operator of the search engine but also the interest of the general public in having
access to that information upon a search relating to the data subject’s name.
However, that would not be the case if it appeared, for particular reasons, such as
the role played by the data subject in public life, that the interference with his
fundamental rights is justified by the preponderant interest of the general public in
having, on account of its inclusion in the list of results, access to the information in
question.”

- The case dealt thus more on the ubiquity of access to information than on
access to the information itself.

II1. The right to be forgotten cases of the FCC

The issues

- In its two rulings on the right to be forgotten, the Federal Constitutional
Court was faced with two important issues: On the one hand, whether and how far
it could, as the highest German court, but also a Court limited to constitutional

' Google Spain SL v. AEPD, Judgment of the Grand Chamber of 13 May 2014, Case C-131/12
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questions including fundamental rights under the German constitution, entertain
cases dealing with the interpretation and application of the EU Charter of
Fundamental Rights in the domestic legal order of Germany. Famously, it decided
in right to be forgotten II that it could indeed take up cases under the Charter, but
in the spirit of dialogue and put questions of European law to the Court of Justice
when questions of European law including European fundamental rights arose that
could not be resolved within the confines of the previous case law of the Court. It
based that decision on the great harmony and convergence between the basic rights
enshrined in, among others, the Charter of Fundamental Rights of the European
Union, the European Convention on Human Rights, as well as in the Grundgesetz,
that acknowledges, in Article 1 § 2, “inviolable and inalienable human rights as the
basis of every community, of peace and of justice in the world.”

- Here, I would like to put my emphasis, however, on the other part of the
FCC decisions, namely on the balancing part between freedom of information, on
the one hand, and privacy, on the other.

Right to be Forgotten I: The Search Engine”

“I1. In 1982, the complainant was convicted of murder and sentenced to life
imprisonment for having killed two persons by shooting them on board a yacht on
the high seas in 1981. In 1982 and 1983, the magazine DER SPIEGEL ran three
articles on the case in its print edition, which identified the complainant by name.
In 1999, the Spiegel Online GmbH — the defendant in the ordinary court
proceedings — uploaded the articles to the magazine’s online archive, where the
articles are accessible free of charge and without any restrictions. When the
complainant’s name is entered into one of the common Internet search engines, the
articles in question are listed among the top search results.

In 2002, the complainant was released from prison. In 2009, after learning
that the articles were available online, he sent a cease-and-desist letter to the
defendant without success. He subsequently lodged an action seeking to enjoin the
defendant from disseminating any information on the crime case containing the
complainant’s last name. The Federal Court of Justice rejected the action. In its
reasoning, the Federal Court of Justice ... held that the public has a recognised
interest in receiving information on significant events of contemporary history —
such as the aforementioned murder trial ... — by accessing the unaltered original
news reports.”

- With his constitutional complaint, the complainant claimed

“a violation of his general right of personality” and submitted that
“whenever people enter his name into an online search engine, as is commonplace
today, they find the archived articles at the top of the search results. ... [T]his
severely impairs the free development of his personality.”

- The Court held that [...] a balancing was required between the
conflicting fundamental rights:

“a) On the part of the complainant, the balancing must take into account his
general right of personality (Art. 2(1) in conjunction with Art. 1(1) GG) in its

? The following sentences are taken from the official press release No. 83/2019 of 17 November 2019 of the
Court, www.bverfg.de .
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manifestation as a right protecting against statements concerning one’s person,
whereas the right to informational self-determination, another manifestation of the
right of personality, does not bear on the balancing in the present case.

In the manifestation relevant here, the general right of personality protects
against media reporting and the dissemination of information related to one’s
person, if these are capable of severely impairing the free development of one’s
personality. [... T]he right of personality does not confer upon the individual an
exclusive right to determine the portrayal of their person in all respects. It does,
however, aim to safeguard the basic conditions enabling the individual to develop
and protect their individuality in self-determination.”

This needed “to be distinguished from the right to informational self-
determination as a separate manifestation of the general right of personality. The
right to informational self-determination [...] protects against third parties
obtaining personal data of individuals and using it in opaque ways in order to
frame the affected persons according to personal characteristics, types or profiles
over which they have no control but which significantly bear on the free
development of their personality and equal participation in society. ... [...] The
right to informational self-determination does not confer upon the individual a
general, let alone an unconditional right to self-determination regarding the use of
their data. It does, however, allow the individual the possibility of influencing, in
various ways, the context and manner in which their data is accessible to and can
be used by others. Thus, it guarantees the individual substantial influence in
deciding what information is attributed to their person.

b) On the part of the defendant in the ordinary court proceedings, the
balancing must take into account the fundamental rights to freedom of expression
and freedom of the press (Art. 5(1) and (2) GQG). [...]

2. These conflicting fundamental rights must be balanced against one
another, which first requires that the respective contents of their guarantee be
determined. In this regard, consideration must be given to the realities of Internet
communication.

a) In balancing freedom of the press against the protection of the right of
personality, time has always been a relevant factor. With regard to media reporting
on current crime cases, courts generally accord precedence to the interest in
receiving information [...]; at the same time, the applicable case-law has always
emphasised that the legitimate interest in media reporting that identifies the
offender diminishes the more time has passed since the crime was committed.

Yet, in the present day, the realities of information technology and the
dissemination of information on the Internet attach a new legal dimension to the
requirement that time be considered as a relevant contextual factor characterising
information. [...] Today, however, information — once it is digitalised and
published online — remains available in the long term. [...] At present, such
information can be obtained at any time by complete strangers; it can become the
subject of online discussion, be taken out of context and presented in a new
narrative, and be combined with other information to create personality profiles,
with name-related searches via search engines being widely used for this purpose.”

75



b) [...T]he legal order must protect the individual against the risk of being
constantly confronted in public with one’s past opinions, statements or actions,
without any kind of restriction. [...] The possibility for matters to be forgotten
forms part of the temporal dimension of freedom. This concept is figuratively
referred to as the “right to be forgotten”.

It must be noted, however, that the general right of personality does not
confer upon the individual a “right to be forgotten” in a strict sense, as it does not
grant the affected person an exclusive right to decide which information about
them is to be “forgotten™. It is not for the affected person to decide unilaterally
which information about them is to be remembered as interesting, admirable,
offensive or condemnable. Therefore, the general right of personality does not
encompass a right to request that all information relating to one’s person that is
disseminated through communication processes be deleted from the Internet.

c) As for the interests conflicting with the complainant’s rights, the
balancing must give appropriate consideration to the protective guarantees of
freedom of expression and freedom of the press. Limiting media reporting to
anonymised information substantially restricts the public’s opportunities to receive
information, and the right of the press to make its own decisions on what to report,
and when, for how long, and in what manner to do so. Online press archives
provide easy access to information and important resources for journalistic
research and for research on contemporary history. Furthermore, they serve an
important function for learning and education and for public debate in a democratic
society.

3. Therefore, the following requirements apply to the balancing that must be
undertaken by the ordinary courts.

a) If the initial publication of certain press articles was lawful, the
responsible media outlet may in principle also upload these contents to an online
archive. An obligation to take protective measures may arise only in the event that
the affected person notifies the media outlet and specifically demonstrates a need
for protection.

b) The extent to which the amount of time passed since the initial, lawful
publication must be considered as a decisive factor in determining the need for
protection depends notably on the effects and contents of the news articles in
question; it is especially relevant whether and to what extent the articles impair the
affected person’s private life and their opportunities for personal development.

c) [.] The aim is to strike a balance that preserves unrestricted access to the
original texts to the greatest extent possible, while also ensuring that where
protection is merited in the individual case — especially in relation to name
searches via search engines — sufficient limitations are put in place.

4. [...]In the present case, it would have been necessary to consider whether
it was possible, and required, to impose an obligation on the media outlet sued
before the ordinary courts to take reasonable precautions upon being notified by
the complainant, to provide at least some protection against search engines
retrieving the articles in question in the context of searches related to the
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complainant’s name, without unduly restricting the general retrievability and
accessibility of the articles as such.”

Thus, the Court sent the case back for reconsideration to the lower courts.

3. Right to be forgotten II’

- In the Right to be forgotten II case, the Federal Constitutional Court
dealt for the first time directly with a right under the EU Charter of Fundamental
Freedoms. The complainant was an employer shown in a TV magazine to use
“dirty practices” of hiring and firing of an employee, namely to deny a parent leave
for attending his child. The complainant demanded that a broadcast was removed
from the search results of a public broadcaster. With her constitutional complaint,
the complainant claimed a violation of her general right of personality und her
right to informational self-determination. She contended that the title displayed in
the search results was already misleading as she had never used any “dirty
practices”. The search results portrayed her in a negative light, which was capable
of disparaging her in her private life. Moreover, the complainant asserted that a
long time has passed since the broadcast originally aired and that the public thus no
longer had a legitimate interest in this information.

- The Constitutional Court held that the constitutional complaint was
unfounded:

“On the part of the search engine operator, as defendant in the ordinary court
proceedings, the balancing must take into account its freedom to conduct a
business under Art. 16 of the Charter, whereas the search engine operator cannot
invoke the right to freedom of expression under Art. 11 of the Charter in relation to
the search results disseminated by its search engine. What must, however, be taken
into account are the fundamental rights of third parties directly affected by the
legal dispute; in the case at hand, this concerns — in addition to the Internet users’
interest in receiving information — the freedom of expression on the part of the
NDR broadcasting corporation. The issue in dispute is whether the search engine
operator can be prohibited from disseminating contents published by third parties,
in this case the NDR broadcasting corporation. Such a prohibition may give rise to
a separate impairment of the third party’s freedom of expression. [...]

c) Assessing the activities carried out by the search engine operator is central
to the required balancing; this assessment must distinguish between the different
fundamental right impairments arising in this context. The question whether the
search engine operator acted lawfully must be distinguished from the question
whether the publication of the contested contents by the third party as such was
lawful, even though these questions are somewhat interrelated. This also means
that there is no obligation to hold the third party primarily responsible and only
allow recourse against the search engine operator as a subsidiary course of action.

d) With regard to the balancing of interests, the Federal Constitutional Court
held in its decision that the search engine operator’s economic interests as such are
in principle not sufficiently weighty to justify a limitation of the affected person’s
right to protection. However, greater weight may be attached to the interest of the
public in receiving information and, even more so, the fundamental rights of third

3 Again, the text is a heavily abridged version of the Press release No. 84/2019 of the Court.
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parties that must also be taken into account in the balancing. In the present case,
the balancing must take into account the freedom of expression on the part of the
NDR broadcasting corporation as a directly affected fundamental right of third
parties, which would be negatively impacted by the prohibition sought by the
complainant. Thus, in the present case ... it cannot be presumed that protecting the
right of personality takes precedence; rather the conflicting fundamental rights
must be balanced on an equal basis. It is not for the individual to determine
unilaterally what information may be disseminated about them in the course of
public communication processes, neither vis-a-vis the media nor vis-a-vis the
search engine operators.

e) The weight attached to the restrictions of the affected fundamental rights
in the balancing significantly depends on the extent to which the dissemination of
the contested online publication impairs affected persons in the free development
of their personality, especially in light of the possibility that Internet users can
conduct online searches of the affected person’s names. This determination must
not be limited to merely appraising the relevant online contents in the context of
the original publication, but must also take into consideration the easy access to
and continuing availability of the information. In this respect, the time passed
between the original publication and its listing in search results must be accorded
particular significance, which in current law also finds a normative reflection in
Art. 17 GDPR based on by the central notion of a “right to be forgotten™.

f) Measured against these standards, the challenged decisions are ultimately
not objectionable. The Higher Regional Court undertook the necessary balancing,
taking into account both the protection of the complainant’s right of personality
and the search engine operator’s freedom to conduct a business; the court also
correctly viewed this freedom in conjunction with the freedom of expression on the
part of the NDR broadcasting corporation and the Internet users’ interest in access
to the relevant information. The balancing undertaken by the Higher Regional
Court thus remained within the margin of appreciation afforded ordinary courts.
[...]

The Higher Regional Court also considered time as a relevant factor [and]
concluded that, at present, the complainant is not entitled to request the de-
referencing of the NDR contribution, at least not yet; this conclusion is not
objectionable under constitutional law. [...]”

IV. Conclusion

- Balancing rights and obligations on the internet is particularly
challenging and requires much care by both domestic and international courts
dealing with human rights and fundamental freedoms.

- German courts decided that it was legitimate, on the one hand, not to be
recognized by name after having served the time for murder; but on the other, that
the alleged “dirty practices” of an employer were of sufficient public interest not to
be removed from search engines, let alone from the Internet altogether.

- The Internet is thus not above the law and constitutional regulation,
taking into account both private rights to have ones past forgotten, but also the
right of the public to access information of public concern.
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Kiyoung Kim,
Justice of the Constitutional Court
of the Republic of Korea

The Recent Jurisprudence of the Constitutional Court of Korea
in the Area of the Protection of Fundamental Rights on the Internet

Introduction

This presentation introduces the most recent cases of the Constitutional
Court of Korea (the Court) concerning the protection of fundamental rights on the
Internet. The first three cases concern the use of communications data for criminal
investigation, the fourth deals with the regulation of anonymous political
expressions, and the last involves the crime of online defamation. The Court refers
to the principle of proportionality to evaluate the constitutionality of the policies at
issue in these cases.

The principle of proportionality is based on Article 37, Section 2 of the
Constitution stipulating that “the freedom and rights of citizens may be restricted
by Act only when necessary for national security, the maintenance of law and order
or for public welfare.” The Court understands that the principle of proportionality
consists of four stages: the legitimacy in purpose, suitability in means, necessity,
and balancing. If a provision at issue does not meet any of these stages, it is
considered to violate the principle of proportionality.

Investigation Using a Base Station (2012Hun-Ma538, June 28, 2018)

Under the Protection of Communications Secrets Act, an investigative
agency could request a telecommunication business entity to provide
communication confirmation data necessary for criminal investigation.
Communication confirmation data collected by using a base station includes
incoming and outgoing phone numbers and the time and duration of incoming and
outgoing calls. In June 2018, the Court held that allowing an investigative agency
to obtain communication confirmation data by using a base station violated the
principle of proportionality and infringed upon the right to informational self-
determination and freedom of communications.

The Court held that the Act failed to satisfy the third stage (necessity) and the
fourth stage (balancing) of proportionality for the following reasons. First,
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communication confirmation data is sensitive information. An investigative agency
can infer knowledge specific to subjects based on communication confirmation data
and other relevant information. Second, while an investigative agency has to obtain
a court’s permission in advance, the only requirement of being “necessary for
investigation” cannot provide sufficient procedural protections. Third, an
investigative agency can achieve the investigative purpose by less onerous
measures such as limiting the scope of such an investigation to felonies or adding
the requirement of exhaustion of prior remedies.

In the context of the COVID-19 pandemic, controversies concerning
communication confirmation data collected by using a base station have
reappeared. Under the Infectious Disease Control and Prevention Act, a police
agency, upon request by the Korea Disease Control and Prevention Agency, can
request a telecommunication business entity to provide communication
confirmation data of patients and persons suspected of contracting an infectious
disease. Upon receipt of a constitutional complaint in July 2020, the Court is
examining whether allowing a police agency to obtain such data to prevent the
occurrence and epidemic of infectious diseases infringes fundamental rights.

Investigation Using Location Tracking Data [2012Hun-Mal91, 550,
2014Hun-Ma357 (consolidated), June 28, 2018]

Under the Protection of Communications Secrets Act, an investigative
agency could request a telecommunication business entity to provide location
tracking data necessary for criminal investigation. Location tracking data derived
from an information communications apparatus enabled an investigative agency to
be aware of subjects’ whereabouts and movements at a specific time. In June 2018,
the Court held that allowing an investigative agency to obtain location tracking data
violated the principle of proportionality and infringed upon the right to
informational self-determination and freedom of communications.

The Court held that the Act failed to satisfy the third stage (necessity) and the
fourth stage (balancing) of proportionality for the following reasons. First, location
tracking data is sensitive information. Second, while an investigative agency has to
obtain a court’s permission in advance, the only requirement of being “necessary
for investigation” cannot provide proper procedural protections. Third, an
investigative agency can achieve the investigative purpose by less invasive
alternatives such as introducing the subsidiarity requirement or applying different
criteria depending on the gravity of crimes.

Interception of the Internet Lines (2016Hun-Ma263, August 30, 2018)

Under the Protection of Communications Secrets Act, an investigative
agency could conduct “packet interception” for criminal investigation. A packet
means a unit of data split into small pieces in the form of electrical signals to
transmit information through the Internet. Through packet interception, an
investigative agency could access the content of telecommunications transmitted
through the Internet lines. In August 2018, the Court held that allowing an
investigative agency to conduct packet interception violated the principle of
proportionality and infringed upon the secrecy and freedom of communications and
privacy.
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The Court held that the Act failed to satisfy the third stage (necessity) and the
fourth stage (balancing) of proportionality for the following reasons. Nowadays,
people usually share one Internet line. Thus, an investigative agency comes to
collect not only the telecommunications data of a suspect but also those of other
users sharing the same Internet line. The fact that an investigative agency can
access a broader range of data through packet interception than other measures
raises a more substantial need for supervisory measures. Supervisory measures
must ensure (1) that an investigative agency does not collect information irrelevant
to criminal investigation during and after packet interception and (2) that it uses
collected data following the previously approved criteria. The Act lacks such
supervisory measures and thus fails to protect the secrecy and freedom of
communications and privacy.

Real-Name Verification during Election Campaign Periods [2018Hun-
Ma456, 2020Hun-Ma406, 2018Hun-Kal6 (consolidated), January 28, 2021]

Under the Public Official Election Act, web administrators responsible for
maintaining Internet news sites must verify users’ real names when allowing them
to express support for or opposition to political parties or candidates on bulletin
boards during election campaign periods. In January 2021, the Court held that
obligating web administrators of Internet news sites to conduct real-name
verification of their users violated the principle of proportionality and infringed
upon (1) users’ freedom of expression and right to informational self-determination
and (2) web administrators’ freedom of the press.

The Court held that the Act failed to satisfy the third stage (necessity) and the
fourth stage (balancing) of proportionality for the following reasons. First, pre-
emptively regulating all anonymous expressions prioritizes administrative
convenience over freedom of expression. Second, a government should encourage
voters to exchange their opinions in a free atmosphere during election campaign
periods. The Act, however, restricts anonymous expressions based on a conjecture
that they might lead to unlawful expressions. Third, the broad concept of “Internet
news sites” can have an overreaching effect. Lastly, a government can still secure
the fairness of elections by less intrusive measures such as applying reactive
sanctions or regulating election campaigns conducted through the Internet.

Crime of Online Defamation (2015Hun-Ba438, March 25, 2021)

Under the Act on Promotion of Information and Communications Network
Utilization and Information Protection, Etc., defaming another person by disclosing
a false fact to the public through an information and communications network to
disparage his or her reputation is a criminal offense. In March 2021, the Court held
that punishing online defamation did not violate the principle of proportionality and
infringe upon freedom of expression.

Article 21 Section 1 of the Constitution stipulates that “all citizens shall
enjoy freedom of expression and the press.” Article 21 Section 4 reads that “neither
speech nor the press shall violate the honor or rights of other persons. . . . Should
speech or the press violate the honor or rights of other persons, claim may be made
for the damage resulting therefrom.” In light of Article 21 Section 4, punishing
online defamation serves the legitimate aim of protecting the honor and rights of
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other persons. There is a more substantial need to regulate online defamation,
considering that defamatory statements spread more rapidly with more far-
reaching effects on the Internet.

Moreover, the Act satisfies the third stage (necessity) and the fourth stage
(balancing) of proportionality for the following reasons. First, a suspect is
punishable only when proven to have disclosed a false fact to the public through an
information and communications network to disparage others’ reputations. Second,
the Constitutional Court and the Supreme Court of Korea minimize restrictive
effects of criminalizing online defamation by applying different standards to online
defamation cases concerning public figures. Third, compensatory remedies under
the Civil Act are not less restrictive but equally effective measures.

Conclusion

This presentation demonstrates multiple contexts where fundamental rights
are restricted for conducting criminal investigation, ensuring the fairness of
elections, or protecting the honor of others. The Court reviews the constitutionality
of such restrictions by mainly relying on the principle of proportionality, especially
the third and fourth stages.
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Punya Udchachon,
Justice of the Constitutional Court
of the Kingdom of Thailand

The Constitutional Court of the Kingdom of Thailand:
To Increase Efficiency and Strengthen Responsibility to
Society and the Individual

President of the Association of Asian Constitutional Courts and Equivalent
Institutions,

Distinguished Participants,

Ladies and Gentlemen,

First of all, T would like to express my sincere gratitude towards
H.E. Mr. Kairat Mami, Chairman of the Constitutional Council of the Republic of
Kazakhstan, President of the Association of Asian Constitutional Courts and
Equivalent Institutions (AACC), and Chairman of the Eurasian Association of
Constitutional Review Bodies, for organising this instructive International
Symposium on “The Internet Era: The Rule of Law, The Values of Person, The
State Independence” today on 27™ August 2021. Although we and our world are in
hardship due to the global COVID-19 pandemic, H.E. Chairman Kairat Mami and
his hard-working colleagues have been putting in a great deal of effort to host such
a wonderful event via online video conference. In this platform, many distinguished
participants can have an opportunity to share information and exchange ideas based
on the goals to strengthen the rule of law, human rights awareness, and judicial
independence. This means that the COVID-19 situation cannot stop our desire to
improve our social and individual values.

In my presentation, I will focus upon the context of my country, the
Kingdom of Thailand. It is thus titled “The Constitutional Court of the Kingdom of
Thailand: To Increase Efficiency and Strengthen Responsibility to Society and the
Individual”. In Part I, I will indicate how the Constitutional Court of Thailand can
exercise its judicial power under the Constitution to be relevant with the state and
state power that likely belongs to the Executive. Then, I will give some interesting
examples of the Thai Constitutional Court rulings in Part II. In this section, some
legal principles that the Constitutional Court took into consideration will be
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exemplified to identify how the Court strengthen the state’s efficiency and
individual values. After that, I will draw my conclusion in the last section

1. The Constitutional Court of Thailand, State Agencies and State Power

The Constitution of the Kingdom of Thailand, B.E. 2560 (2017) is widely
accepted to be one of the country’s constitutions promulgating many statutory
measures to uphold human rights values through the channel of the state
administration. As far as the state power is concerned, it seems to be the
implementation of the Executive branch. However, in fact, the Constitutional Court
of Thailand as a judicial organisation has an important role in pushing the state
administration for the goals of social responsibility and individual-value justice.

The current Constitution of Thailand guarantees the rights and liberties of the
Thai people as clearly prescribed in Chapter III, ranging from anti-discrimination,
prevention of torture, religious rights, rights of dwelling, free speeches and
expression, to rights of travelling and residence and so forth. Moreover, the
Constitution imposes a state-of-the-art constitutional text to promote individual
rights and values based on the exercise of powers of the public agencies. To say it
more precisely, the current Constitution prescribes the duties of the state in Chapter
V, which varies greatly between national security, public order, law enforcement,
military and diplomatic services, education, public health, basic utilities, traditional
and cultural promotion, access of public data and information, telecommunication,
and so on.

The Constitutional Court of the Kingdom of Thailand, established since
1997, also takes part in enhancing this issue. It is clear that the Constitutional Court
not only advocates the human rights regime through the protection of constitutional
supremacy, but also plays a role in putting the exercise of state powers on the right
track. With a focus on the above-mentioned innovative constitutional chapter,
individuals and community have the rights to take legal proceedings against a state
agency. This is subjected to rules and procedures set out by laws, together with the
Organic Act on Procedures of the Constitutional Court, B.E. 2561 (2018), which
rules that people or community who would have direct benefit from the act of duty
of state, that are affected by failure to carry out such a duty or inappropriate delay
in carrying out such a duty, have the right to submit a petition to request the
Constitutional Court to examine.

Therefore, the main argument of my presentation clings to that once the state
exercises its power fairly, individual rights will be protected by the state
responsibility. However, it is not just the role of the Executive to solve tackle any
difficulties when the state power is employed unfairly, but also the Constitutional
Court can do so. Generally speaking, that provisional example of the Constitution
of Thailand indicates that the Thai Court is associated closely with the state and
state powers, in particular to protect individual rights and liberties as prescribed in
any provisions of the Thai Constitution as well as enhance the state’s responsibility
to the nation and people.

Ladies and Gentlemen,

Such a significant role of the Constitutional Court of Thailand can be
empirically exemplified by the Constitutional Court rulings. Next, I will move on to
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point out that the Thai Constitutional Court—although it is a judicial organ—can
increase the state’s efficiency and strengthen its responsibility to society and
individuals that seems to be an executive role.

II. Constitutional Court Rulings: State’s Fair Power Exercise and
Individual Rights Protection

In many cases, the Constitutional Court of the Kingdom of Thailand has
paved the legal milestones through legal principles to force the state to exercise
power fairly and constitutionally. Once the Court has ruled such cases, both social
and individual values are safeguarded and eventually enhanced. To illustrate, in
Constitutional Court Ruling No. 7/2563 (2020), Mr. Witteveen Tjibbe Ulysses
Michael, applicant, claimed that he was the lawful son of a Dutch citizen, and a
Thai national. Born in Utrecht, the Netherlands, he used to work in Phuket
Province, Thailand. Subsequently, the Minister of Interior enforced a stringent
policy of social order with regard to service establishments under the law.
Inspections were carried out in various service establishments, including the service
establishment where he was employed. As a result, he had to leave Thailand.

The Ministry of Interior issued Order No. 115/2546 (2003), denying
permission for his re-entry into the country, due to the applicant being a person
exhibiting cause to believe that entry was sought for the purpose of prostitution,
trafficking women or children, trafficking narcotic drugs, evading customs duties or
engaging in other activities contrary to public order or good morals of the people,
thus having the characteristics of a person banned from entry into the Kingdom
pursuant to the Immigration Act B.E. 2522 (1979).

Mr. Witteveen Tjibbe Ulysses Michael with the assistance of his Thai mother
tried to apply for a national identity and file for Thai nationality. Nonetheless, the
state authorities concerned failed to grant them due to the Order of the Ministry of
Interior. The applicant, hence, requested the Constitutional Court for a ruling.

The Constitutional Court examined section 39 paragraph one of the
Constitution, which states that “[n]Jo person of Thai nationality shall be deported or
prohibited from entering the Kingdom”. According to the opinion of the Court, the
individual right under such a constitutional provision is an absolute right.
Nationality serves as tool to indicate membership or citizenship of a state, which
exhibits ties or political loyalty to a state, as well as creates a legal relationship
between the host state and the individual holding nationality of such state.
The acquisition or renunciation of nationality is determined exclusively by the
state. A person who has acquired Thai nationality, thereby, enjoys protection under
the Constitution, and he or she has the civil right to reside in the Kingdom of
Thailand, while the state cannot expel a person from the Kingdom. Besides, such a
person cannot be deprived of the unfettered right to enter the Kingdom as this is
a fundamental right recognized by the Constitution.

Furthermore, in light of the bloodline and territorial principles,
the Constitutional Court has a focus also on section 7 paragraph one of the
Nationality Act, B.E. 2508 (1965), providing that a person born from a father or
mother having Thai nationality, regardless of whether the birth occurred within or
outside of the Kingdom of Thailand, and a person born in the Kingdom of Thailand
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acquired Thai nationality by birth. This right is also recognised by section 39
paragraph two of the Constitution, providing that “[t]he revocation of Thai
nationality acquired by birth is not permitted”. This principle was first imposed in
the Constitution of the Kingdom of Thailand, B.E. 2492 (1949). It can be seen that
such a legal principle has been constitutionally grounded for around 70 years.
Such a principle is consistent with several international law instruments; namely
the Universal Declaration of Human Rights (UDHR) and the International
Convention on Civil and Political Rights (ICCPR), which the Thai Constitutional
Court tool into close consideration.

By virtue of that, the Constitutional Court held that deportation of
a Thai national from the Kingdom or the prohibition of a Thai national from
entering the Kingdom was prohibited under section 39 paragraph one of the
Constitution. It is obvious that due to this role of the Thai Constitutional Court, the
state could adjust its social responsibility to exercise power fairly. This could
contribute to individual rights—not only of Mr. Witteveen Tjibbe Ulysses Michael,
but also other Thai nationals—protection and promotion.

IIT Conclusion

Ladies and Gentlemen,

To draw my conclusion, I would like to repeat my argument that if the state
exercises its power fairly, individual rights can be protected and promoted
accordingly by the state responsibility. Apart from the Executive branch, a judicial
organ can play its role in improving state’s efficiency and bolstering the human
rights regime. As far as the Constitutional Court of the Kingdom of Thailand is
concerned, it is undeniable that in order to standardise and strengthen state
responsibility for society and individuals, the Thai Court exercises its power based
on various legal principles to push the state power in the right direction,
contributing to better public administration that would be consistent with the rule of
law and the Constitution as well as more well-recognised individual values.

Thank you for your kind attention.
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Artars Kucs,
Justice of the Constitutional Court of the
Republic of Latvia

. -
e |

Internet and the Challenges of Fundamental Rights
from the Perspective of the Jurisprudence of the Latvian Courts

Digitalization and human rights

Good morning / afternoon, dear colleagues! I would like to thank you to the
Constitutional Council of the Republic of Kazakhstan for its kind invitation to
participate in this conference which is devoted to highly topical subject: the rule of
law, the values of the person and state independence in the Internet era.

In my speech, I will discuss the impact of digitalisation on the freedom of
expression and press freedom as well as the right to privacy and personal data
protection. I am going to address these issues mainly in the context of Latvian legal
framework and case law, highlighting the problems faced by the Latvian legislator
and law enforcers, including the Constitutional Court of the Republic of Latvia.

The digitalization and internet have significantly affected and will continue
to affect each of us. The question is — is society prepared for this, is it aware of
opportunities and risks of digital technologies, and whether legal framework is able
to keep pace with change to protect individuals from the negative effects of the
digitalisation?

The digitalization has facilitated the accessibility and implementation of
human rights. Today anyone with the access to the internet is able to obtain
information and express their views on the important issues of public interest,
listen to lectures at the world’s leading universities or communicate with their
family members abroad. Digital technologies are making possible previously
impossible surgeries to save human life. The digitalization helps to preserve
historical archives and cultural values in a virtual environment. Considering that
the access to the internet has become such an essential condition in ensuring
public’s access to information on happenings in a state and taking part in important
decision making, the UN Special Rapporteur on Freedom of Expression has called
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to recognize it as a human right'. According to a survey by broadcaster BBC, 79%
of respondents in 26 countries are also convinced that the access to the internet is a
human right”.

At the same time, the digitalization poses a threat to fundamental rights. It
provides opportunities to tap phone calls, find out our location or to acknowledge
our everyday behaviour by analysing a bank account information and profiles in
social media. In the absence of mechanisms to protect rights, the digital
technologies can turn the rights to privacy non-existent. The digital technologies
can be used to influence public opinion, for instance during a pre-election period.
Finally, the digital technologies can be used as a tool of war since blocking of them
could paralyze vital functions of a state: water supply, electricity and mobile
communications.

Freedom of expression and press freedom

The freedom of expression and press freedom are one of those rights most
directly affected by the internet.

The freedom of expression is one of the cornerstones of democratic society.
These rights are guaranteed in Article 100 of the Constitution of the Republic of
Latvia (Satversme), which provides: “Everyone has the right to freedom of
expression, which includes the right to freely receive, keep and distribute
information and to express his or her views. Censorship is prohibited.” Although
Article 100 of the Latvian Constitution does not specifically indicate the press
freedom, the Constitutional Court has already in one of its first judgments
established that Article 100 includes and guarantees the press freedom as well.

The digitalization and the internet have significantly impacted the traditional
ways how society receives and uses information as well as the understanding of a
press and journalist.

The recognition of functional definition of the journalist is increasing. In line
with this approach the journalist is not just someone who works in the press, radio
or television. The journalist is anyone performing journalism functions. As
acknowledged by UN Human Rights Committee in its General Comment No. 34,
bloggers and whistle-blowers can also act as the journalists. The audience of some
blogs can significantly exceed the audience of the press or even a radio station.

At present, the Latvian legal framework is not providing the traditional
journalist privileges, including protection of sources, to bloggers and whistle-
blowers. Debate at legislative and academic level is ongoing as to whether and to
what extent the special rights of the journalists shall be extended to bloggers.

The digitalization has also transformed the concept of the media. The media
is not just newspapers, radio and television. The FEuropean Council

! Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and
expression, Frank La Rue
? http://news.bbe.co.uk/2/hi/technology/8548190.stm

88



Recommendation on the new media stipulates that news portals and even social
networks, which regularly distribute content and perform duties of an editor, shall
be recognized as the media.

With regard to the social networks, debate on their status as the media is still
ongoing. However, as far as the news portals, which are content creators, are
concerned, there is no justification not to equate these portals with the media in
terms of rights and obligations. Latvian courts in their cases have applied the
obligations provided in the Press Law to the news portals as well.

For instance, in case regarding the insult to honor and dignity on one of the
largest news portals in Latvia, apollo.lv, the Supreme Court of Latvia concluded:
“[...] in view of the well-known rapid development and spread of the internet and
electronic technologies over the last decade, [...] the list of the mass media
provided in the Press Law is not exhaustive. Therefore, it shall also apply to that
media operating online and performing the activities specified in Article 4 of the
Law “On the Press and other Mass Media™”.

One of the main challenges faced by Latvian and other legislators is
jurisdiction over websites registered abroad.

The internet has no geographical borders and is a great benefit for the access
to and exchange of information and diversity of thought. However, the access to
the internet and different understandings of law shall not lead to situations where
the state fails to fulfil its obligation to protect the constitutional rights of its
citizens: the right to privacy, non-discrimination, ban on incitement to hatred or
rights of authors to their own creative work.

Private life

The right to privacy and the protection of personal data is another
fundamental right affected by the internet.

The right to be forgotten and digital privacy are relatively new concepts
emerged in the last decade. When using the social networks or other means of
communication on the internet, individuals are often unaware of the extent to
which they disclose information on their private lives to a wider range of
individuals and how to limit such risks. The digitalization and access to the internet
pose risks to privacy from both sides: state as well as multinational companies and
individuals. The Constitutional Court has mostly decided cases related to the
obligation of the state to refrain from unjustified interference with person’s private
life and to ensure the protection of personal databases and use of them according to
clearly identified purposes and personal data protection rules.

The state has an obligation to ensure effective protection of a person's
privacy against threats also in the internet environment.

Protecting the privacy on the internet can conflict with the right to freedom
of the press, the operation of whistle-blowers and the access to information of
public interest. One of the most widely discussed cases in Latvia was related to the
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situation where the court had to find a balance between the public interest in
receiving information on important issues and the person’s right to inviolability of
private life a specified in Article 96 of the Latvian Constitution: namely, the
publication of names and amount of remuneration paid to public sector employees.

Conclusion

In conclusion, I would like to reiterate that the internet and digital
technologies can facilitate the implementation of the fundamental rights of the
individual and strengthen the involvement of citizens in the democratic processes
in state. However, the digitalization could also create a favourable environment for
the incitement to hatred or violence and restrictions on a person’s privacy.

States have the obligation to ensure the protection of personal rights in the
internet environment. While an independent judiciary has a key role in balancing
conflicts of law (such as freedom of expression against privacy) in the internet
environment on case-by-case basis and ensuring that state restrictions are not
aimed against the political opposition, but instead are necessary and proportionate
in the democratic society.
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1 Jdxammen d:xxaminenszona,
Cyabs Konctutynunonnoro Cyna
PecnyOoimku Tagxukucran

IIpaBoBbIe OCHOBBI 0O0ecnieYeHUs1 0CTYNa K HHGOpManuu
0 AesATeJbHOCTH cya0B PecnyOnnkn TaKukucran
U TAPAHTHH UX OCYIIECTBJICHUS

YBakaemble YYaCTHUKH CUMIIO3UyMa!

Jambl 1 rocriosa!l

[To3BonbTe, mpexkae Bcero, OT wuMeHH KOHCTUTYIMOHHOTO Cyjaa
PecnyOnmuku ~ Ta/pkukuCTaH ~ BBIPA3UTh  HCKPEHHIOW  MPU3HATEIBHOCTH
Koncturynmonnomy CoBery PecnyOnuku Kazaxctan 3a opraHuzanui U
MPOBEJICHNUE CETOJHSIIHET0 MEPOINPHUSATHUS, M IOCKOJBbKY OHO MPUYPOYEHO K
3HaMEHAaTeJbHOMY cOoObITHI0O — aHI0 HesaBucumoctu Kazaxcrtana, mo3apaBiisiio
HaIllMX Ka3aXCTaHCKUX KOJIJIET C 3TUM IMpa3HUKOM, >Kelal Bawm, yBakaemble
KOJUIETH, KpPEMKOTO 3JI0pOBbsA, MHUpa W Oyiaromoyiyuusi mo ciydato 30-jetus
HezaBucumocTtu KazaxcraHa.

CrnemyeT OTMETUTb, YTO OTHOIIGHHS Mexay KazaxctaHom u
TamkukucTaHOM AMHAMHUYHO DPa3BUBAIOTCS B JyX€ COIO3HUYECTBA U SIBIISIOTCS
SPKUM TPUMEPOM JIPYKECTBEHHBIX CBsi3ed. YOEKIEH, UYTO B3aMMOBBITOJIHOE
COTPYJHUYECTBO HAIIMX CTpaH TMOJHUMETCS Ha HOBYI CTYNeHb U Oyner
Pa3BUBATHCS B JIyXe BCECTOPOHHETO MapTHEPCTBA.

CerogusiliiHee MEPOMPUSITHE BBICOKOTO YPOBHS, KOTOPOE MPOXOJIUT C
y4acTHEM TOCYJAapCTBEHHBIX JesATeNiel, MpeACTaBUTEIEH ToCyaapCTBEHHBIX
BJIaCTei W WIGHOB aCCOLMAIMU a3WAaTCKUX KOHCTUTYIMOHHBIX CYIOB H
DKBUBAJICHTHBIX HMHCTUTYTOB, Takxke EBpasuiickoil acconuanvy OpraHoB
KOHCTUTYIIMOHHOTO KOHTPOJISi, B aTMoc(epe OTKPBITOCTH U MPUBEPKEHHOCTH
JEMOKPAaTUUECKUM IIEHHOCTSAM, SIBJISIETCS JI0KAa3aTeIbCTBOM TOTO, YTO POJIb
KOHCTUTYIIMOHHBIX CYJIOB U YKBUBAJICHTHBIX OPTraHOB, KaK rapaHTOB CTAOMIIBHOCTH
o011iecTBa, U OPraHoB, 00ECIEUNBAIONINX KOHCTUTYIIMOHHYIO 3aKOHHOCTb B HAIIIMX
CTpaHax, ¢ KaXXJbIM T'OJIOM BO3pacTaeT.

YBaxkaembie Koyieru!

be3ycinoBHO, TemMa  CETOAHSAIIHETO  MEPONPHUATHS,  MOCBAIIEHHAS
BEPXOBEHCTBY MpaBa W 3allUThI IIEHHOCTEH desioBeka B 3py MHTepHera, siBhsieTcs
BeChMa Ba)XKHOM M aKTyaJbHOW, TIIOCKOJIBKY TIepexo]l K HWH()OpMAIMOHHOMY

91



OOLIECTBY SBIAETCA JOMMHHUPYIOUIEH TEHICHLUUEW pa3BUTUSA YEJTOBEUYECKOM
nuBuiau3anuu B XXI Beke. OHa npoTekaeT BHICOKUMHU TeMIIaMH U riobanbHo. Hu
OJIHAa CTpaHa MHUpPa HE MOXKET YCIIEIIHO Pa3BUBATHCS BHE YKa3aHHOW TEHIECHLINH, 32
paMKaMH TJI00aNbHOTO HWH(OPMAIMOHHOTO MPOCTPAHCTBA, B YAaCTHOCTH, 0e€3
NpPUMEHEHUS! UHPOPMALIMOHHO-KOMMYHUKAMOHHBIX TeXHOJIOTHi. OIHOBPEMEHHO
Ha (hoHe MH(OOPMAIMOHHBIX BHI30BOB M YIp0O3 HU OJIHA CTpaHA HE MOXKET OBITh
0e3y4acTHOM K oOecreueHn0 COOCTBEHHON HH(POPMAITMOHHON 6€301TaCHOCTH.

Cnenyer OTMETUTh, YTO HMH(GOPMAIIMOHHOE OOIIECTBO SIBISETCS HOBOM
MOJEJIBI0  [UMBWIM3ALMMOHHOTO  pa3BuTHsA  vesoBeyectBa Ha XXI  Bek.
HeoTbemiieMbIM €ro KOMIIOHEHTOM SIBJISIIOTCSI, pa3ymeeTcsi, MH()OpMaIMOHHbIE U
KOMMyHUKanonHuele TexHojorun (CMMU, UurepHeT, MoOWIbHAs CBsA3b U Jp.).
OpHako MX poJib B COBPEMEHHOM 00IlecTBe HeoJHO3HauyHa. MHbopmanmoHHO-
KOMMYHHUKAIIMOHHBIE TEXHOJIOTUH MCTIOJIb3YIOTCSI HBIHE B PA3JIUYHBIX LIEIIAX.

Jla, OHM cCIyXaT OCHOBOM HAayYHO-TEXHUYECKOro, HWH(OpPMAaIMOHHO-
TEXHOJIOTUYECKOT0 PAa3BUTHsI OOIIECTBA, OKA3bIBAIOT KapJIWHAJIBHOE BIMSHHUE HA
COLIMAIbHO-3KOHOMUYECKHUE, TOJIUTUYECKNE, KYJIbTYPHO-1YXOBHBIE OTHOILLICHHUS.

Opnako MH(OPMALIMOHHBIE TEXHOJIOTUU TAKXKE HCIONB3YIOTCA B KaueCTBE
MH(QOPMAIIMOHHOTO  OpPYXHSl €  LeJIbl0  OKa3aHUs  HJEOJIOTMYECKOro,
MICUXOJIOTUYECKOTO, MHPOBO33PEHYECKOr0 BO3JACHCTBUE HAa CO3HAHUE, BOJIKO H
MOBEJACHUE JIIO/IeH, MaHUMYJIUPOBAHUS OOIECTBEHHBIM CO3HaHHEM. B »sToMm
KOHTEKCTe HH(POPMALMOHHOE OpPYXHUE MPEACTABISIET MHPOPMALMOHHYIO YIPO3y
HAIlMOHAJIbHON 0€30MaCHOCTH, & C YYE€TOM aKTHUBM3AllMU TJI00AIBHBIX KHOEepaTak -
TaK)Xe U yrpo3y riodaibHOMY HH()OPMAIMOHHOMY MTPOCTPAHCTBY.

Heine nestenbHOCTH JITOOOro rocyaapcTBa HEBO3MOXKHO MPEACTaBUTH Oe€3
NpUMEHEHUsT HH(POPMALMOHHBIX pecypcoB. DopMHUpOBaHUE AJIEKTPOHHOTO
MpaBUTENbCTBA,  Mepexol K  UUpoBOil  3KOHOMUKE, b dexTuBHOE
BBICOKOTEXHOJIOTUYECKOE  T'OCYJAapCTBEHHOE  YIPABIECHHE, T'OCYJapCTBEHHBIC
MH(OPMAIIMOHHBIE YCIYTH TPeOyIOT aKTUBHOTO MNPUMEHEHMs] HH(OpPMaLMOHHO-
KOMMYHUKAIIMOHHBIX TE€XHOJIOTHIA.

B cBA3M c 3TUM, C LENBIO YKPEIUIEHUS HWHCTUTYLMOHAIBHBIX OCHOB
nu(ppoBOii  SKOHOMHUKH,  pPa3BUTUA  HHPOPMALHMOHHO-KOMMYHHKAIMOHHOM
UHQPACTPYKTYphl Ha TEppPUTOPUU BCeWd CTpaHbl, LUPpoBU3alU  cdep
HAallUOHAJIbHOW  DKOHOMHUKM M YCKOPEHHMS  Mpolecca  OCYIIECTBICHHUS
(QJEKTPOHHOI0 TMpaBUTeNbCTBa», Jlumep Hauuum — Ilpesunent PecnyOnuku
Tamxukuctan B pamkax nocianusg B Mamkiucu Onu (mapinament) PecnyOnuku
Tamxukuctan ot 26 suBapsa 2021 roma mopyuun IlpaButenbcTBy pecnyOiauKu U
IPYTUM COOTBETCTBYIOIIMM OPraHaM MPUHATh MEPBI MO CO3IaHHI0 ATEHTCTBA IO
MHHOBAIUsAM U HU(PpoBbIM TexHonorusM npu Ilpesunente Tampxukucrana.

B ycnoBusax rio0anu3aliid U CIOXHOW TMOJUTUYECKOM M COIMAIBHO-
DKOHOMHYECKON CHUTyallUM pEeruoHa M BCErO0 MHpA, TEPPOPUCTHUYECKHE
OpraHv3alMyd W  HEKOTOpbhIE  MOJUTHUYECKHUE  CWJIbl  CTAPAIOTCA  IYyTEM
pacrpoCTpaHEHUsI B COLMAJIbHONW ceTM VHTepHEeTa HENMPUCTOMHBIX MaTEpHUasoB,
MOJPBIBAIONIMX MOpAJbHbIE I[IEHHOCTH M YCTOM 0OIlecTBa, MporaraHaon
paAuKaIbHBIX W OKCTPEMUCTCKUX HJAEH, BEpOOBKOW B TEPPOPUCTUUYECKUE
OpraHu3aluy, PacHpOCTPAHEHNEM AHTUKOHCTUTYLIMOHHBIX MIEH C LIEJbI0 CMEHBI
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MTOJIMTUYECKOT O pexuMma, JecTabuIn3auu oOILIeCTBa, nponarasaou
HAallMOHAJIbHOW,  PEJIUTMO3HOW, pacoBOM  Bpaxipl, KubOepTeppopusmMa U
MaHUITYJIMPOBAHUEM OOUIECTBEHHBIM CO3HAHHMEM, MOJIOPBaTh KOHCTUTYI[MOHHbBIE
LEHHOCTH HAIIMOHAJBHBIX FOCYJapCTB.

B cBs3u ¢ 3TUM Bce rocynapCTBEHHBIE OpraHbl, B TOM YHUCJE CyaeOHBIE,
JNOJKHBI OCYHIECTBIIATH CBOK JIESITENBHOCTh B YCIOBHUSX MPO3PAYHOCTH H
OTKPBITOCTH JIJISl TPAXKIAHCKOTO 00I1IeCTBA.

OGecrnieueHnne poctyna K uHGOPMAUM O JIESITEIBHOCTH CYIIOB B
TamxukucTane, B  yCIOBHUSIX pPa3BUTHS  HMHPOPMALMOHHOW  TEXHOJOTHH,
uHpopmaTuzaumu  oOlecTsa,  BXoxAeHue  TalpKUKUCTaH B~ MHUPOBOE
MH(OPMAIIMOHHOE TPOCTPAHCTBO M 3aliuTa HH(DOpPMAMOHHOW 0e301macHOCTH
0a3upyloTCsl Ha HEKOTOPBIX CTPATErMYECKUX TOCYAAPCTBEHHBIX JTOKYMEHTaX, U
MPUHATHIX HA UX OCHOBE COOTBETCBYIOIINX HOPMATUBHBIX IIPABOBBIX aKTOB.

OmuuM w3 Hux saBisercs Konnenuus wHGOpMalMOHHONW O€30MaCHOCTH
PecniyOonuku  TamkukucraH, yTBepxkaeHHas yka3oMm I[lpesunenta PecnyOnuku
Tamxukuctan or 7 Hos6ps 2003 1., B KOTOPOil 0003HAUEHBI CIIEAYIOLIUE BH]IbI
yrpo3 uH(pOPMAaIIMOHHON 0e3omacHOCTH Halen CTpaHbI: yIpO3bl
KOHCTUTYIIMOHHBIM  TpaBaM HM  CBOOOJAaM  ueJoBeKa U  TpakJaHMHA,
WHIUBUIYAIbHOMY, TpPYIIIOBOMY U OOILECTBEHHOMY CO3HaHHUIO, JYXOBHOMY
BO3POXKJECHUIO pEecnyOMuKHU; YIpo3bl CO3/IaHUIO OTEYECTBEHHOM HWHIYCTpUU
cpenctB  uH(pOpMaTH3alUM, TEIEKOMMYHHMKAIMd M CBSI3U, OTEYECTBEHHBIM
MH(OPMAIIMOHHBIM ~ pecypcaM; YIrpo3bl 0€30MacCHOCTH HMH(POPMALUOHHBIX U
TEJIEKOMMYHUKAIIMOHHBIX CPEJICTB M CHUCTEM; MaHUIYJIMpOBaHHE HHPOpMaLHEi
(ne3uHdopmalrsi, COKphITHE WM UCKAKEHHE HHPOPMALIUN).

B Konuenmuu rocynapcTBeHHON HHDOPMAMOHHON MOMUTHKY PecryOnuku
TamxukucTan, yrBepxkaeHHon ykazoM IIpesunenra Pecny6nuku Tamxukuctan ot
30 ampens 2008 r. »addexkTuBHOE HUCMOIB30BaHWE HWHPOPMAIMOHHOTO
MPOCTPAHCTBA CUYHUTAETCS OJHUM M3 OCHOBHBIX HANpaBlICHUNW WHOOPMAIMOHHOM
nonutuku Pecnyonuku Tamkukuctad. B Hell ompeneneHbl 3aadu, BO3JIaraeMbie
Ha  CyObeKkThl  HMHQOPMALMOHHON  TOJUTUKH, a  Takke Mephl IO
COBEPIIECHCTBOBAHUIO JIESITEIIHOCTH IOCYJapCTBEHHBIX OPraHOB Ta/KUKHUCTaHa 10
MPOTUBOJEHCTBUIO aKIMSIM HH(DOPMAIMOHHO-TICUXOJIOTUYECKOW arpeccum u
ornepauusiM HHPOPMALMOHHO-TICUXOJIOTMYECKOT0 BO3ACHCTBUS.

l'ocynapctBennast  crpaterus  «MHbopmManmoHHO-KOMMYHUKAIIMOHHbBIE
TEXHOJIOTUM i pa3BuTusa PecnyOnuku TapKUKUCTaH», YTBEP)KIEHHAs YKa30M
[Ipesunenta Pecnyomuku Tamxukucran ot 5 HosiOpst 2003 roma, Takxke Urpaer
BAXKHYIO POJIb B J€Ji€ 3allUThl THPOPMALIMH.

Mepsl 1o oOecrnieueHuto HWHOOPMAIIMOHHOW 0€30MacHOCTH  CHCTEMBI
AJIIEKTPOHHOTO TMpaBUTENbCTBA cojaepxkarcs B Konuenuuu QopMupoBaHus
AJIIEKTPOHHOTO TpaBuTelbcTBA B PecnyOnuke TamKUKUCTaH, YTBEpPXKACHHOU
[Toctanosnenuem IlpaBurensctBa ot 30 nexadbps 2011 rona.

Takxke B [aHHOM HampaBlIEHUHM CYHIECTBYET OOJBIIOE KOJIMYECTBO
HOPMATHUBHBIX MPaBOBBIX AKTOB, B TOM uucie 3akoHbl PecnyOmuku TampkukucTran
«O6 undpopmatuzaruny, «O06 unpopmarumn», «O0 IEKTPOHHOM TOKYMEHTE», «O
neyaT W JPYrux CpeacTBax maccoBol uHpopmanuu», «OO0 3IEKTPOHHOU
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uudpoBoit moanucuy, «O npase Ha AOCTYN K MHPopMaumn», «O0 3KOIOTHYECKON
unpopmarumny, «O 6e3zonacHocTn», «O06 HHPOpManMOHHONU Oe3zomacHoCTH», «O
KOMMep4YecKoil TaitHe», «O0 0053aTeIbHOM IK3EMIUISIPe JOKYMEHTOB» U APYTHE.

Kpome Toro, mocranosnenueMm IlpaBurtenbctBa yrBepxkaeHbl «lIpaBuna
MPOBEJICHUS MPOBEPOK JEATEILHOCTH XO3SMCTBYIOIIMX CyOBEeKTOB B PecnyOnuke
Tamxukuctan B cdepe DJIEKTPOHHOM 1MGPOBOM MOANMCH U 3AIIUTHI
uHpopmaluuy», a Takke noctaHoBieHnuem llpaButenbctBa ot 6 wutons 2005r.
yrBepkaeHbl «[IpaBuna o0 ycinoBusX 3amuThl MHGOPMAIMM B TEXHUYECKHX
cpeacTBax 006padoTku mHopManuuy. MOXHO Takxke ynoMmsiHyTh: [lonoxxenue o0
yuy€Te W KOHTpPOJE 3a HCIOJb30BaHUEM TOCYIapCTBEHHBIX HH()OPMAIMOHHBIX
pecypcoB Pecnybnuku Tamxukucran; I[lonoxxenue o cepTtudukanuum CpencTs
3alUThl HHQOpPMAIMU MO TpeOOBaHUSAM O€30MacHOCTH MH(OpMaIUu, aTTecTalluu
00BeKTOB HHGOpMATU3AIMU, TOPSAKA MX TOCYIapCTBEHHOM pEerucTpalui,
yTBepkEHHBIE nocTaHoBIeHUsIMU [IpaBurenscTBa Pecnyonuku TamxukucTas.

B artoit cBsasu Ilporpamma cyneOHo-mpaBoBoi pedopmbl B PecrmyOunnke
Tamxkukucran Ha 2019 — 2021 roasl, yrBepxkacHHas Yyka3oM llpesnneHra
Pecniyonuku Tamxukucran ot 19 ¢eBpans 2019 roga, omnpenenuB MNOHATHE
«QIEKTPOHHOE MPABOCYJIUE» MPEIYCMATPUBAET, YTO MPOLIECCYAIbHBIE IEHCTBUS B
CyneOHBIX  OpraHax  JOJDKHBI  OCYIIECTBIATBCS ~ C  HCIOJIb30BaHUEM
MH(OPMAIMOHHO-KOMMYHUKAIIMOHHON TEXHOJIOT UH. B YaCTHOCTH
B3aMMOOTHOIIICHHUSI MEXIY CyIeOHBIMM OpraHaMu, a Takke ¢ (U3MUYECKUMHU U
IOPUANYECKUMU JIUIAMU JIOJKHBI OCYHIECTBISTHCA B 3JEKTPOHHOU (1UpOBOIA)
dbopwme.

C wmenpr0 peanu3anuu  ykazaHHou [Iporpammel 1 peanuzanuu
KOHCTUTYLIMOHHOT'O MPUHIUIIA OTKPBITOCTH CYJEOHOTO pa3OupaTesbCcTBa, 1OCTYIa
oOmiecTBa K JEATEIbHOCTH CYJIOB, OOECIEYEHUs TapaHTUU CIPaBEIIMBOTO
CyaneOHOro pa3oupaTenbCTBa, 3alIUTHI MIPaB YeJloBEeKa U rpakJaHuHa, oT 21 uioHs
2021 roga npunat 3akoH Peciy6nuku Tamkukuctan «O goctyne K uHGopMammu o
NEATEIIBHOCTU CYIOBY.

Hacrosimumii 3akoH ycTaHaBIMBaeT MPAaBOBbIE M OPraHU3AIlMOHHBIE OCHOBBI
goctyna K uH(OpManmuuM O JeSITebHOCTH BCEX CYIOB CyneOHON cHCTeMbl
PecniyOniuku TapKukUCTaH, TapaHTHPYeT HMX OCYILIECTBIECHUE U PEryjlupyer
OOIIECTBEHHbIE OTHOIICHHUS, CBSI3aHHBIE C HUM.

[Ipu 5TOM, B YyKa3aHHOM 3aKoHe O]l HHPOpPMALIHE 0 NeATeIbHOCTU CY/I0B
MOHUMAIOTCA MHGOpMALIKsl, TOATOTOBJIEHHAs CyJJaMU B IMpe/iesiax UX MOJHOMOYMM,
CyneOHble aKTbl [0 KOHKPETHBIM JielaM M MHBIE aKThl, PEryJIUpYyIOLIue
JEeSTENbHOCTh CyA0B. Takke B HEM OMpe/eieHbl OCHOBHBIE MPUHIMUIIBI JOCTyNa K
uHpoOpMaIMM O JIESATENIbHOCTH CYAOB: 1) 3aKOHHOCTb; 2) OTKPBITOCTh U
JOCTYITHOCTh MH(GOPMAIMU O JACSITENbHOCTU CYJOB, 32 HMCKIIOYEHUEM CIydaeB,
YCTAHOBJIEHHBIX  3aKOHOJATEbCTBOM Pecny6iiuku Tamxukucran; 3)
JOCTOBEPHOCTh HMH(pOpPMAIMM O JAESTENbHOCTH CYIOB; 4) cB0OOOJa TIOHUCKA,
MOJIYYEHHs] U paclpOCTpaHeHUus MH(OpMAIUU O NEATeNbHOCTH CYAOB B TOPSIKE,
YCTAaHOBJIEHHOM 3aKoHojarenbcTBoM Pecnyonuku Tamxukucran; 5) cobnmoneHue
npaB IpakJaH Ha HEMPUKOCHOBEHHOCTh YACTHOM >KU3HHU, JIMYHYIO M CEMEUHYIO
TallHy, 3allUTy WX YECTH, JOCTOMHCTBA U JEJIOBON pernyTalnuu, KOMMEpPYECKOM
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TallHbI, MpaBa OpraHU3aldi Ha 3alIUTy WX JEJIOBOW pemyTauuu; 6) cobltoeHne
npaB W 3aKOHHBIX HHTEPECOB YUYAaCTHHUKOB CyAeOHOTO Iipoliecca Ipu
MpeloCTaBICHUN UHGOpPMAIMM O JESATEIbHOCTH CYAOB; 7) 3alpelleHHOCTb
BMEIIATEIbCTBA B ACSATEIBHOCTD CYZOB IMPH 3amnpoce WHOpMAIUHU O JeATEIbHOCTH
CYyJlOB.

OnpenenuB crnocoObl JOCTyNna K HMHQOPMALMHU O JEATEIbHOCTH CY/OB,
HACTOSIIIMKM 3aKOH NpeaycMaTpuBaeT AOCTyHn K HMHGOpMAIMU O AESTENbHOCTH
CyI0B uepe3 HHGPOPMAIMOHHO-KOMMYHUKAIIMOHHBIE CeTU. B yacTHOCTH cCynabl
UCIIOJIB3YIOT ~MH(OPMAIMOHHO-KOMMYHUKAIIMOHHBIE CETH JJIsi  pa3MeIleHUs
uH(pOpMaIMU O CBOEH NEeATEIBbHOCTH, B KOTOPBIX CO3JAIOT CAlThl C YKa3aHUEM
aJPeCcoB ANEKTPOHHOMN MOYTHI, 0 KOTOPHIM MOKET OBITh HaINpaBJIEH 3a1poc.

[Ipu stoM nyOnukauus HHPOPMALMH O JEATEIBHOCTH CYAOB 4Yepe3
CpelicTBa MaccoBOM MH(OpMaAIUu OCYHIECTBISETCS C COOJIIOICHHEM TpeOoBaHUMN
3akona PecnyOnuku Tamkuxkuctan "O mnepuoauyeckod meyaTH U APYrUX
cpelcTBax MaccoBoil HH(opmanuu", ecium 3aKOHOAATeNbCTBOM PecnyOnuku
TamxukucTan He NPeayCMOTpPeHO HHOoe. Takke 3aKOH OIpeAeNseT MepeyeHb
MH(OPMAIIMOHHBIX COOOIIEHUIH O NESITEBHOCTU CYIOB KOTOpBIE JIOMKHBI OBITH
pa3MellleHbl Ha calTax CyJoB, B yacTHOCTH: 1) oOmias uHpopMauus o cyie; 2)
uH(popmalus, CBSI3aHHAs C PAcCMOTpPEHHEM Jed B cynae: 3) AaHHble CyAeOHOU
CTaTUCTHUKM B TMOPSAKE, YCTAaHOBJICHHOM 3aKOHOJATENLCTBOM PecmyOnuku
TamxukucTan; 4) uadopmalys Mo KaJpoBbIM BOIPOCaM Cya.

He momnexar pa3melieHvio Ha caliTaXx CylOB TEKCTbl CyIEeOHBIX aKTOB,
BBIHECEHHBIX 110 JIeIaM:

1) 3arparuBatouiuM O€30MACHOCTh T'OCYIAapCTBa, B TOM YHCIIE€ CBEICHUS,
coJiepKalliie rocyJapcTBeHHYIO TailHy, WM UHYI0, OXPaHAEMYIO 3aKOHOM TaiHYy;

2) BO3HHMKAIOIIMM M3 CEMEWHO-IPABOBBIX OTHOILIEHUW, B TOM YHCIE IO
nenam 00 yChIHOBJICHUH (yIOoUepeHn) peOeHKa,

3) 3aTparuBaroiuM IpaBa U 3aKOHHbIE HTHTEPECHl HECOBEPILICHHOIETHHX;

4) 0 TpecTymJeHUsX NPOTUB TMOJOBOM  CBOOOABI W  IOJIOBOM
HEMPUKOCHOBEHHOCTH U T.J.

Nudopmanuss o AesATENbHOCTH CYIOB HE NPENOCTAaBISIETCS B Clydasx,
€CIIN:

1) conepxanue 3anpoca BbIpaKeHO HE TOUHO U HE MO3BOJISIET MPEJOCTABUTH
HEOOXOIUMYIO 3alpalliuBaeMyto HHHOPMAIIUIO O IEITEIbHOCTH CY/I0B;

2) 3ampammBaeMas uHGpOpMAIMS  MPENATCTBYET  OCYIIECTBICHHUIO
MPaBOCYIUS;

5) npenocraBieHue 3ampanmiMBaeMod  MH(OpMAUMU  HE  TO3BOJSET
oOecreyuTh 6€30MacHOCTh YYaCTHUKOB CyJ1I€0HOTO Pa30UpaTenbCTBa;

6) 3ampammuBaeMas HH(OpMaluUs paHee MPEJOCTABIIACH MOJIb30BATENIO
uHpopmalmei;

7) B 3ampoce CTaBUTCS BOMPOC O TOJIKOBAHMM HOPMBI paBa, pa3bsICHEHUU
ee MPUMEHEHUs, MPABOBOI OIIEHKE Cy/€OHBIX aKTOB WJIHM BBIMOJHEHUH T10 3aMPOCy
MHOM aHaIUTHYECKOW pabOThl, HEMOCPEACTBEHHO HE CBSI3AHHOW C 3alllUTON IpaB
3anpanIuBaroLIero.
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B nensix o0beKTUBHOTO M IOCTOBEPHOIO0 MH(POPMHUPOBAHUS O JAESITEIILHOCTH
CyIOB HX B3aUMOJEHCTBUE CO CpEICTBAMH MaccoBOM uH(popmanuu B
TamxukucTaHe OCyIlecTBISIETCS B clieaylonux popmax:

1) cBOOOHBIN OCTYM MpeACTaBUTENEH CPEeICTB MACCOBOM MHPOpMaLIUK K
MOMEIICHUSIM M HWHTEpPHET - cailTaM CyAOB, TJ€ pa3MelleHa HHpopMalus o
JEeSTENbHOCTH CYAOB, a TakKe€ WX MPUCYTCTBHE B OTKPBITBIX CYyJIEOHBIX
3aceqaHusX;

2) mpenocrtaBieHue HHPOPMaLUU O JEATEIBHOCTH CYAOB IO 3ampocam
CpelICTB MaccOBOM MH(pOpMAINK;

3) uHbOpMAIMOHHOE OCBEILIEHUE MEATEIBHOCTH CYJOB, B TOM YHCIE
BOIIPOCOB COBEPILICHCTBOBaHUS 3aKoHonarenbcTBa PecnyOnuku Tamxukucras,
PErYIUPYIOLIETO YKa3aHHYIO AESATEIbHOCTD;

4) yyacTue CpeIcTB MaccoBoM WH(pOpMalUu B Mpecc-KOHPEpEeHIUsIX U
MHBIX COBMECTHBIX MEPONPHUATHUSIX CYIOB;

5) unble GopMbl B3aMMOJICUCTBHSI, HE TPOTUBOPEYAIINE 3aKOHOJATEIBCTBY
Pecniy6niuku Tamxukuctas.

O¢unnanbHbIM NPEICTABUTENIEM CY/Ia 110 B3AUMOJEUCTBUIO CO CPEACTBAMU
MaccoBOM MHGOpMAINK SBIISIETCA MpeceaaTelb Cyaa UK JIMIO, YIOJIHOMOYEHHOE
IpejcenareneM cyaa.

Takum oOpa3oMm, HCHONB30BAaHWE HHPOPMALMOHHON TEXHOJOTUH B
JESTEIBHOCTU CYIOB, 00OPOT AJIEKTPOHHBIX JOKYMEHTOB B CYIEOHBIX OpraHax,
J0CTyll K HUH(QOpMalMU O JACSITENIbHOCTH CYAOB, M apXUBOB CYJOB SBISIIOTCS
OCHOBHBIMH 3JIEMEHTAMH U TAPAHTHEN OCYILECTBICHUS AIEKTPOHHOTO MPABOCYAUS,
yIy4dllleHHe KayecTBa O(UIMAIbHBIX CAUTOB CyIE€OHBIX OpPraHOB, B YacCTHOCTH
ANIEKTPOHHOE  pacmpelefieHue  CylAeOHBIX  Jied, U  COBEpIICHCTBOBaHUE
3aKOHOJATENbCTBA IO JAPYTMM HAIpaBIEHUSM JIESITEIIbHOCTH CYAOB OyAyT
CIOCOOCTBOBATH CIIPABEAJIMBOMY U IIPO3PAvYHOMY Cy/1€0HOMY pa3OUpaTeIbCTBY.

B 3akirouenue no3BosbTe ellle pa3 1noodJiaro1apuTh OPraHu3aTopoB JTaHHOTO
MEpPONPUATHUSA 32 Er0 TIIATEIbHYIO MOATOTOBKY.

Haneroch, 4ro TakWe BaXKHbIE MEPOIPHUATHS BBICOKOTO YpPOBHS W B
JanbHeleM OyayT MPOBOJUTHCS YacTO, U HAM MPEACTaBUTCS BO3MOXKHOCTH BCE
yaie o0Cy>KJaTh aKTyajbHble KaK TEOPETUYECKUE, TaK M MPAKTUYECKHUE BOMPOCHI
KacaTeIbHO BEPXOBEHCTBA MPaBa U POJIM OPraHOB KOHCTUTYLIHOHHOI'O KOHTPOJIS B
o0ecreyeHnu KOHCTUTYIIMOHHOM 3aKOHHOCTH.

biarogapro 3a BHuMaHue!
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Nadir Elmoumni,
Member of the Constitutional Court
of Morocco

Electoral campaigning online:
The jurisprudence of the Constitutional Court

Introductory remarks

1. The Moroccan Constitutional Court (CCM) was established by article
129 of the Constitution promulgated on 29 July 2011

2. The creation of the CCM marks a third phase in the institutional
evolution of constitutional justice in Morocco, after the establishment of the
“Constitutional Chamber of the Supreme Court” by the Constitutions of 1962,
1970 and 1972 and the ‘Constitutional Council’ by the Constitutions of 1992 and
1996. 821 decisions were rendered by the Constitutional chamber of the Supreme
Court and 1043 by the Constitutional Council.

3. Since its installation on April 4th, 2017, the Constitutional Court has
issued 136 decisions with the aim of ensuring, through their motivations and
rulings, the supremacy of the Constitution, consolidating the protection of
fundamental rights, regulating the action of constitutional powers, and fostering the
freeness, fairness and transparency of Parliament members election.

4. The Constitutional Court belongs to the family of "concentrated models".
It is separate from the judicial Court order and has exclusive competence for a
priori and a posteriori constitutionality review.

8. Since the legislative elections of 2011, means relating to election
propaganda via social networks have been increasingly invoked by litigants of
electoral disputes before the Constitutional court and occupy, presently, a
substantial place within the grievances relating to the electoral campaign.

9. This situation could be explained by two factors:

» The increasing use by candidates of social networks to target some
electorate segments with a strong network presence on the one hand; And the
establishment, on the other hand, through the joint contribution of legislation and
jurisprudence, of a specific normative framework applicable to contents of
electoral communication.

= According to the "Digital report 2021" 74.4% of the Moroccan
population use the internet, the number of active users of social networks is 22,2
million. The most used platforms by Moroccan internet users are respectively:
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Whatsapp, Facebook, Youtube, Instagram, and Facebook messenger.
(https.//datareportal.com/reports/digital-202 1-morocco (accessed on the 26.08.21)

10. Court’s jurisprudence regarding the use of social media in and for
electoral campaigning is based on the assumption that social medias, like all means
of communication, are neutral in itself, and consequently, only content and
circumstances of their use can be subject of assessment.

11.In Morocco established jurisprudence of the former constitutional
council and the present constitutional court in electoral litigation, has always
examined the use of social media, as communication support, from two angles: the
content transmitted through and the circumstances of use.

12. From a comparative perspective , the nature (either public or private) of
social media cannot be preliminary defined. For example, in a decision of the
Constitutional court of Czech republic, rendered in 2014, the Court considered,
that “The nature of the facebook social network is not clearly private or public, it
is up to individual users to determine the degree of privacy protection to set on
their profiles.”. In a decision of 5 january 2017, the French court of cassation
considered that the “term "friend" used to refer to persons who agree to contact
through social networks does not refer to friendships in the traditional sense of the
term”. The french supreme court defined social networks as “a simple mean of
communication between people who share the same interests”. These examples
show that there is no consensus, until now, on the nature of social networks.

CZE-2014-3-009, 30-10-2014, http://www.codices.coe.int

Arrét n° 1 du 5 janvier 2017 (16-12.394) - Cour de cassation - Deuxieme
chambre civile - ECLI:FR:CCASS:2017:C200001

Overview of electoral dispute settlement before the Constitutional Court

1. Electoral operations can be challenged before the Constitutional Court
by voters, interested candidates, governors, and Walis (Regional governors). The
Court is seized by written requests submitted against receipt. Petitions must
contain, under inadmissibility, the references of petitioners and the challenged
elected members, a statement of the facts, the means of the annulment invoked,
and the documents in support of these means.

2. The request for electoral litigation is exempt from the judicial tax and all
stamp and registration duties, and the assistance of a lawyer is only optional.
Within the same logic, the former Constitutional council considered that "
...elections must be surrounded by the highest guarantees and be subject to the
minimum of restrictions, requiring the submission of briefs of electoral disputes
through a lawyer is likely to dissuade certain voters and even certain candidates
from accessing the Constitutional Court, to challenge the regularity of the
parliamentary elections". (Decision, 943.2014, 2014, Constitutional Council).

3. The Court shall rule on electoral disputes within one year from the
expiry of the legal deadline for recourse. However, the Court can decide, by
motivated decision, beyond this time if the number and/or nature of recourses
require it.

4. Electoral contestations may be brought before the Court within 30 days
after the proclamation of results (The time limit under the Constitutional Council
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was only 15 days). As soon as the case is ready for trial, the Court shall decide on
it, after hearing the rapporteur, within 60 days

5. The Court's decisions "... are not susceptible to any recourse. They are
binding on the public powers, all the administrative and jurisdictional authorities"
(Art.134§2 of the Constitution). The authority of the Court's decisions attaches not
only to their operative part but also to the reasons which are the necessary support
and constitute their underlying foundation (Decisions 93.19 2019, 70.18 2018,
55.17 2017, Constitutional Court).

6. The procedural rights of defense and the main features of the adversarial
model are guaranteed. Procedures before the Court are essentially written;
however, the Court may hear the persons concerned in the presence of their
defense or any other person known for his expertise in the field of the case
examined.

7. In electoral disputes, the applicant may be assisted by a lawyer. The
Court may exceptionally grant the applicant time to produce some of the
documents required. The petition is notified to the Parliament member whose
election is challenged and who may also take cognizance and obtain a copy of the
documents annexed to the petition to produce his written observations within 15
days from the date of the petitions’ notification.

8. The Court systematically ensures the respect of adversarial processes in
the context of electoral disputes (Decisions 45.17 and 49.17, 2017,).

9. In a decision rendered in 2017, the Court stated that "the substantial
formalities of admissibility were established by the legislator and submitted to the
control of the court to allow the elected representatives whose election is
contested, to benefit from the adversarial process, their rights of defense and a
reasonable time for a reply." (Decision 46.17, 2017).

Jurisprudence on online campaigning: main trends and developments

1. Article 25 (1§) of the Constitution states that :”The freedoms of thought,
of opinion and of expression under all their forms|[,] are guaranteed.”

2. To this end, the Court adopts a maximalist interpretation of the
constitutional norms concerning fundamental rights and freedoms, which
guarantees, to the maximum, the useful legal effects of the constitutionally
guaranteed rights and freedoms.

3. Concerning electoral communication, the Court adopts a line that tends to
preserve the constitutional freedom of expression while ensuring effective
compliance with the legislative and regulatory framework of the electoral
campaign.

4. To this end, the Court applies the common regime of electoral
communication to social networks (Constitutional Court, Decisions 10.17, 49.17,
53.17,21.17 2017 and 69.18, 78.18, 2018).

5. The action undermining the fairness of the vote is often examined in light
of two parameters: the difference in votes obtained and the determining influence
of the irregularity generating the lack of fairness.
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6. However, the Constitutional Court proceeds to the annulment of the
election of the contested candidate, without taking into account the criterion of the
influence on the results, in the case of serious electoral offenses

7. In particular, under article 118 of the law 57.11, as subsequently
amended, programs of the electoral period, as well as the programs prepared for
the electoral campaign, shall in no case include matters likely to :

- undermine the constants of the Nation as defined in the Constitution

- disturb public order

- undermine human dignity, privacy, or lack of respect due to others;

- undermine data and information protected by law

- involve an appeal for funds;

- Incite racism, hatred, or violence;

Such programmes and broadcasts must also not:

- include an appearance in places of worship or make full or partial use of
such places;

- include an appearance inside official seats identifiable as such, whether
local, regional or national,

- include the appearance of elements, places or seats likely to constitute a
commercial brand.

8. The aforementioned text (art.118) initially applied only to "election
period programs" and "broadcasts prepared for the election campaign" before its
scope was extended, by a series of decisions of the Constitutional Court, to social
networks used for electoral communication.

9. The Court considered, in this regard "...that although the legislator has
not defined the conditions of use of social network sites in electoral campaigns, the
materials disseminated through these sites, as means of communication, are
subject to the rules applicable to programs presented by all means used in
electoral campaigns" (Decisions No. 21/17 of 03.07.2017 and 49/17 of
05.10.2017).

10. The obligation to comply with the prohibitions provided for in article
118 of Act No. 57.11 concerns not only the parties directly concerned by the
electoral process (candidates) but also all communication platforms dedicated to
electoral communication on behalf of candidates, although not directly supervised
by them (for example official Party Facebook page which is administrated by the
candidate's party) (Decision 21/17 of 03.07.2017).

11. The Constitutional Court has adopted a functional approach to campaign
materials published through social media by adopting all or some of these criteria
as the case may be:

Page content and whether it is destined to advertise for the candidate,
Operations of publication, sharing, updating are assimilated as an act of electoral
communication.

The context in which the communication item was published on social
media (before or during the election campaign).
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Belonging of the social media page or group (defendant, supporters,
campaign managers, party to which the candidate is affiliated). All these criteria
are defined by two concepts: the content and the use

12. In two decisions, the Court adopted the so-called criteria of “decisive
influence” of violations that occurred under article 118 through social media.
(Decisions n® 53/17 0 12.10.2017 and 78/18 of 06.06.2018)

13. The means of proof assessment, adopted successively by the
Constitutional Council and the Constitutional Court, is under the general evidence
regime. The Constitutional Court does not accept evidence relating to facts that do
not constitute an irregularity or which are not supported by any evidence.

14. According to the adversarial logic, whenever the defendant's contesting
of evidence provided by the appellant is serious (e.g. a perjury appeal supported by
a complaint, proof that the communication material or support is not related to the
defendant), the Court will neutralize the effect of the evidence produced by the
appellant. This approach is consistent with the principle of freedom of proof in
electoral matters.

15. The Constitutional Court does not accept evidence that does not meet the
legally required requirements, nor the minutes of optional inspection completed by
bailiffs if they are not attributed to existing facts. In contrast, the Court evaluates
other means of proof, such as social media pages.

16. Finally, within the context of legislative elections to be held in two next
weeks, the Constitutional Court is currently studying two key jurisprudential issues
related to the use of social media in electoral campaigning, the model of technical
expertise to be adopted for assessing evidence extracted from social media, and the
distinction between private and public expressions on virtual space.
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Galina Yurovskaya,
™ Judge of the Constitutional Court of Ukraine

Application of the Case Law of the European Court
of Human Rights by the Constitutional Court of Ukraine

My congratulations to all participants of the symposium!

The rule of law, especially in the era of the Internet, as one of the
fundamental constitutional principles, requires the State of Ukraine to implement it
in law-making and law enforcement activities.

The Constitutional Court of Ukraine considers the rule of law, in particular,
as a mechanism to ensure control over the use of power by the state, as well as to
protect person from arbitrary actions of state power, which is a guarantee of
ensuring basic human values.

Given the development of the global information environment and the
strengthening of interstate ties, protection of human rights in Ukraine at the present
stage of its development as a democratic and legal state, in my opinion, is
impossible without the use of international standards in this area.

Therefore, today the Constitutional Court of Ukraine, as a body of
constitutional jurisdiction that does not belong to the judicial system of Ukraine,
through the constitutional control mechanisms defined at the constitutional level,
exercises constitutional jurisdiction, forms official constitutional doctrine, provides
and develops its legal positions based on the basic values of the Constitution of
Ukraine, the European Convention on Human Rights, and other international
treaties ratified by the Verkhovna Rada of Ukraine. Constitutional control in
Ukraine is carried out on the basis of the doctrine of friendly attitude to
international law, according to which the practice of interpretation and realisation
of human rights provided in international treaties is applied while adopting
decisions by the Constitutional Court of Ukraine.

Quite often the international practice (including the positions of the ECtHR)
was used by the Constitutional Court of Ukraine to substantiate the inadmissibility
of restrictions on human rights and freedoms, as well as to establish the limits of
the responsibility of the state towards individual in the implementation of domestic
policy.

In particular, in the Decision of June 12, 2007 No. 2-rp/2007 in the context
of the restriction of human and civil rights and freedoms, the Constitutional Court
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of Ukraine drew attention to the fact that restrictions on human and civil rights and
freedoms are recognised as permissible if they are carried out in accordance with
applicable law and comply with the rule of ,,preservation of the basic content of
rights and freedoms* (the judgment of the European Court of Human Rights in the
case of Requiem v. Hungary of 20 May 1999 was applied).

In the Decision of October 11, 2011 No. 10-rp/2011 (case on the terms of
administrative detention) the Constitutional Court of Ukraine stated that: any
deprivation of liberty must be carried out ,,in accordance with the procedure
established by law...* (the judgment of the European Court of Human Rights in the
case of Soldatenko v. Ukraine of 23 October 2008).

Also in the context of this issue, the Constitutional Court of Ukraine in its
Decision of June 6, 2019 No.3-r/2019 noted that due to ,,the paramount importance
of freedom of assembly and association and its close connection with democracy,
there must be compelling and indisputable reasons for justifying any act of state
interference in the exercise of this right (the Court applied the judgment of the
European Court of Human Rights in the case of Barankevich v. Russia of 26 July
2007).

Issues related to restrictions on rights and freedoms were considered by the
Constitutional Court of Ukraine in the context of the expediency of the imposed
restrictions related to the spread of acute respiratory disease COVID-19 caused by
coronavirus SARS-CoV-2 in Ukraine (the Decision of August 28, 2020 No. 10-
1/2020). In considering this issue, the Constitutional Court of Ukraine stressed that
,restriction of the constitutional human and civil rights and freedoms is possible in
cases specified by the Constitution of Ukraine. Such a restriction may be
established only by law — an act adopted by the Verkhovna Rada of Ukraine as the
only legislative body in Ukraine. Establishing such a restriction by a bylaw
contradicts Articles 1, 3, 6, 8, 19 and 64 of the Constitution of Ukraine®.

In the same aspect, the Constitutional Court of Ukraine in the Decision of
January 20, 2012 No. 2-rp/2012 noted that ,, One of the guarantees of the
realisation of the constitutional rights to free collection, storage, use and
dissemination of information is the legislative enshrinement of the right of
everyone to access information, which is ensured by systematic and prompt
disclosure of information on official websites on the Internet ...*“. ,,However, in
accordance with Article 34.3 of the Constitution of Ukraine, the exercise of the
right to free collection, storage, use and dissemination of information may be
restricted by law in the interests of national security, territorial integrity or public
order to prevent riots or crimes, to protect public health, to protect the reputation or
rights of others, to prevent the disclosure of confidential information, or to maintain
the authority and impartiality of justice.*

The Constitutional Court of Ukraine has repeatedly had to consider issues
related to the protection of human and civil rights and freedoms, in particular, by
the court (in international practice - the right to a fair trial (protection by an
independent and impartial tribunal), access to court).

The Constitutional Court of Ukraine in the Decision of June 13, 2019 No. 4-
1/2019 applied the position according to which “the state has the right to establish
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certain restrictions on the right of persons to access to court; such restrictions must
pursue a legitimate aim, not infringe the very essence of that right, and there must
be a proportional relationship between that aim and the measures imposed‘
(ECtHR judgment in the case ,,Ashingdane v. the United Kingdom* of 28 May
1985, judgment in the case ,,Krombach v. France* of 13 February 2001).

In addition, earlier (in the Decision of January 18, 2012 No. 1-rp/2012) the
Constitutional Court of Ukraine emphasised that:

- the right to defense is not absolute and, in the context of Article 6 of the
Convention, only strictly necessary measures restricting the right to defense are
admissible (judgment in the cases ,,Van Mechelen and Others v. The Netherlands*
of 23 April 1997, and ,,Polufakin and Chernyshov v. Russia®“ of 25 September
2008);

- the defendant's opportunity to inspect the case file for five days is sufficient
time in this case within the meaning of paragraph 3(b) of Article 6 of the
Convention (ECtHR judgment in the case ,,Havazhuk v. Ukraine* of 18 February
2010).

I would also like to draw your attention to the provisions applied by the
Constitutional Court of Ukraine to differentiate guarantees of protection of honour,
dignity or business reputation of ordinary citizens and officials. In the motivating
part of the Decision of April 10, 2003 No. 8-rp/2003 (case on dissemination of
information) the Constitutional Court of Ukraine emphasised that “the limits of
admissible information on officials and servants may be wider than the limits of the
same information on ordinary citizens. Therefore, if officials act without legal
grounds, they must be prepared for a critical response from society.” In view of
this, in the operative part of the relevant Decision, the Constitutional Court of
Ukraine stated that ““...the statement in letters, applications, complaints to the law
enforcement body of information cannot be considered as dissemination of
information that tarnishes honour, dignity or business reputation or harms the
interests of these persons” (ECtHR judgments in the cases ,,Nikula v. Finland*, and
,Janowski v. Poland®).

International practice has often been applied by the Constitutional Court of
Ukraine to further substantiate the inviolability of property rights. In particular, in
the Decision of October 10, 2001 No. 13-rp/2001 it was noted that “the absence in
the Law of specific stages, terms of return of savings and amounts of budget
allocations may lead to complete loss of citizens' deposits, i.e. to violation of their
constitutional property rights“. This position is consistent with the approach set out
in the judgment of the European Court of Human Rights in the case ,,James and
Others v. The United Kingdom* of 21 February 1986, which states that “without
prejudice to the right of the State to impose, within a fairly wide discretion, in
accordance with its domestic legislative, social, economic policy or for any other
purpose - restrictions on the use of property rights in view of the public interest, it
should be borne in mind that these restrictions, however, should not lead to the
deprivation of the possibility of such use, i.e. to their complete loss. In view of this,
the Constitutional Court of Ukraine declared the provisions of Article 7 of the Law
of Ukraine “On State Guarantees of Restoration of Savings of Citizens of Ukraine”
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of November 21, 1996 No. 537/96-VR (as amended) to be inconsistent with the
Constitution of Ukraine (unconstitutional) in the part on the return of savings of
citizens of Ukraine, foreign citizens and stateless persons, restored and indexed in
accordance with this Law in the institutions of the Savings Bank of Ukraine
(Oshchadnyi Bank), depending on “the age of the depositor” and ‘“other
circumstances”.

Conclusions

In order not to talk about all the decisions of the Constitutional Court of
Ukraine in which international norms have been applied (in particular, the case law
of the ECtHR on the interpretation of the Convention), I will briefly summarise that
the sole body of constitutional jurisdiction in Ukraine has been quite actively
applying the international experience in matters of the greatest public interest and
which are fundamental for further work towards the protection of human values.

Among the main positions in which the relevant developments were applied,
related to:

- the right to liberty and personal integrity;

- the protection of human rights and freedoms by the court;

- application of punishment to a person solely on the basis of proof of guilt of
the person and establishment of conviction by a court;

- free expression of own views and beliefs;

- the limits on the application of restrictions on rights;

- the protection of private property rights.

The further application of this practice as an additional argument in the
decisions of the Constitutional Court of Ukraine will only contribute to the

consolidation of its legal positions with the views of the international community.
skokeosk skok

105



I'anuna FOpoBckas,
Cynbs Koncrurynnonsoro Cyna YKpanHbl

IIpumenenue npakTuku EBponeiickoro Cyna mo npasam 4yesjaoBeka
Koncrurynuonnsim Cynom YkpanHbl

[IpuBETCTBYIO BCEX YYACTHUKOB CUMIIO3UyMa!
Kailipipabl KyH, CUMITIO3UYM KaTbICYIIbLIAPHI !

BepxoBeHCTBO npaBa, 0COOEHHO B 3MOXY pa3Butusa MHTepHETa, KaKk OJUH U3
OCHOBOIIOJIATAIOIUX KOHCTUTYLHMOHHBIX MPHUHIIMIIOB, TpeOyeT OT rocyaapcTBa
YKpanHa ero BOIUIOLIEHUS B I[PAaBOTBOPUYECKYID U IPABOIPUMEHUTEILHYIO
NEATENbHOCTb.

KoHCcTUTYLIMOHHBIM Cynom VYkpaunsl BEPXOBEHCTBO IpaBa
paccMaTpuBaeTCsi, B YACTHOCTH, KaK MEXaHM3M OOecrledeHHs KOHTPOJsS 3a
WCIIOJIb30BAHUEM BJIACTH TOCYAAPCTBOM M 3aIUTHI YEJIOBEKA OT CBOEBOJIBHBIX
JNEUCTBUN TOCYJAapCTBEHHOM BIACTH, YTO SBISETCS TrapaHTued oOecreueHus
OCHOBHBIX LICHHOCTEH YEJIOBEKA.

VYuutsiBas pa3BUTHE BCEMHUPHON HWH(DOPMALMOHHOW Cpellbl U YCUJICHUS
MEXTOCYJAapCTBEHHBIX CBs3€H, 3alluTa IIpaB 4YeloBeKa B YKpauHe Ha
COBPEMEHHOM JTane €€ pa3sBUTUSA KAaK JEMOKpPAaTUYECKOr0 U IPaBOBOIO
rocyapcTsa, IO MOEMY MHEHHI0, HEBO3MOXHa 0€3  HCIOJIb30BaHUs
MEXIYHapOIHbIX CTaHJIaPTOB B 3TOM cdepe.

IToatomy, cerogusa Konctutynmonneii Cyn VYKpawHbl, Kak oOpras
KOHCTUTYLIMOHHOW  IOPUCAMKLIHMHM, KOTOPbIH HE OTHOCHUTCS K  CHCTEME
CyOYCTPOWCTBAa YKpauHbI, 4epe3 OIPEIACICHHbIE HA KOHCTUTYLIMOHHOM YPOBHE
MEXaHU3Mbl ~ KOHCTUTYLIMOHHOTO  KOHTPOJI, NPOBOJUT KOHCTUTYLHOHHYIO
IOpUCAUKLNIO, (opmupyeT OPUIHAIBHYI0 KOHCTUTYLUHMOHHYIO  JIOKTPUHY,
MPEJOCTaBISET M Pa3BUBAET CBOM IOPUIUYECKHE MO3ULIMU, Oa3zupyroluecs Ha
OCHOBHBIX ILEeHHOCTSIX KoHcTtuTtynum VYkpauHbl, EBponeickold KOHBEHLHH IO
npaBaM 4eJIOBeKa, MHBIX MEXIYHAPOJHBIX JOTOBOPOB, paTU(UIHUPOBAHHBIX
BepxoBHoii Panoit VYkpannbsl. KOHCTUTYUMOHHBI KOHTPOJb B YKpauwHe
OCYILIECTBIIAETCA C HMCIIOJIb30BAaHUEM JOKTPHUHBI APYKECTBEHHOI'O OTHOLIEHHUS K
MEXKIYHAPOJIHOMY IIpaBy, COIVIACHO KOTOPOM MPAKTHKA TOJIKOBAHUS U pealln3aluu
[IpaB YEJOBEKAa B MEXIYHApPOJIHBIX JOTOBOpPax IPUMEHSETCS NpPH IPUHATHU
pemiennii Konctutynmmonueim Cynom Y KpanHsbl.

JocTaTo4HO 4YacTo MEXIYHApOAHYIO MPAKTUKY (B TOM 4YHCIE U TMO3ULUU
ECITY) Koucturynuonnsii Cyn VYKpauHBl HUCIONB30BAl IS OOOCHOBaHUS
HEJIOMMYCTUMOCTH OTrpaHWYEHUs] MpaB W CBOOOJA dYelOBEeKa, a Takke Ui
YCTAHOBJICHUsI TPAHULl OTBETCTBEHHOCTH TOCYAapCTBA IIEpEl YEJIIOBEKOM IIPHU
OCYILIECTBIICHUN BHYTPUTOCYIAPCTBEHHOM ITOJIUTHKHU.

B vactHocTH, B Pemennu ot 12 mioHs 2007 roga Ne 2-pn/2007 B KOHTEKCTE
OrpaHUYEHUs MpPaB M CBOOOJ yesoBeka W rpaxkiaaHuHa, Koncrtutyrnuonusii Cyn
VYkpauHbl 00paTui BHUMaHUE HA TO, YTO OTPaHUYECHHE MpaB U CBOOO] YesoBeKa U
rpakIaHNHA MPU3HAIOTCS TOMYCTUMBIMH, €CJIM OHU COBEPILIECHBI B COOTBETCTBHUHU C
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JNEHUCTBYIOIINUM 3aKOHOJATEILCTBOM W COOTBETCTBYIOT TPABUIY ‘‘COXpaHEHUS
OCHOBHOTO cojiepKaHusl npaB u cBoooa” (ucnonbzoBano Pemenue ECITY mo geny
“PexBenpr npotuB Benrpun” ot 20 mas 1999 roxa).

B Pemenun ot 11 oktsa6ps 2011 roma Ne 10-pn/2011 (memo o cpokax
aIMUHUCTpAaTUBHOTO 3aaepkanus) KoucturyrumonasiM Cymom YKpauHbl OBLIO

13

YKa3aHO, 4YTO: “moboe  JuIlICHHE CBO6OI[BI HOJDKHO  OCYIICCTBIIATHCA B

COOTBETCTBUM C TMPOLEAYPOH, YCTAHOBJICHHOM 3aKOHOM ...” (HCMOJIb30BAHO
pemieane ECITY mo neny “CommareHKO NPOTHB YKpauHb OT 23 OKTI0ps
2008 rona).

Taxxke B koHTekcTe 3TOro Bompoca Koncturynuonuseli Cyn YKpauHbl B
Pemenun ot 6 urons 2019 rona Ne 3-p/2019 oTMmeTwi1, 4To B CUILY “‘Upe3BblYaliHOM
BaXKHOCTH CBOOOABI COOpaHuil U 00BbEIUHEHUSI U €€ TECHOM CBSI3U C JEMOKpaTHeu
JOJKHBI OBITh YOEAUTENIbHbIE M HEONPOBEPKUMBIE MPUYUHBI JJIsi ONpaBIaAHUs
T000ro aKTa BMENIATeNIbCTBA TOCYJapCTBa B OCYILECTBICHHUE 3TOTO mpaBa” (ObLIO
ucnoabs3zoBaHo Pemenus ECIY no neny “Barankevich v. Russia” ot 26 utons 2007
rojaa).

Bonpochl, cBsi3aHHbIE C OrpaHUYEHUSIMU TIpaB M CBOOOJI paccMaTpuBaJICA
KoncturynumonnsiM  CynoM VYkpauHbl ¥ B KOHTEKCTE II€JI€CO00pPa3HOCTH
BBEJICHHBIX OrPAHUYEHUMN, CBSI3aHHBIX C PACHPOCTPAHEHUEM HA TEPPUTOPUU
VYkpaunsl octpoit pecriupatopHoit 6osnesnu COVID-19, Bri3BaHHOI KOpOHaBUpYCa
SARS-CoV-2 (Pemenne ot 28 aBrycta 2020 Ne 10-p / 2020). [Ipu paccMoTpenuu
atoro Borpoca, Koncturyunonssli Cyn YKpauHbl OTMETHI, 4TO “OrpaHuyeHue
KOHCTUTYIIMOHHBIX MPaB U CBOOOJ YeJIOBEKAa U Ipa’kJaHWHA BO3MOXKHO B CIIydasX,
onpeneneHHbIXx  KoHcTuTynumenn  Ykpaumnbl. Takoe  OrpaHM4EHHME  MOKET
YCTaHABIIMBAThCA MCKIIOUYHUTEIBHO 3aKOHOM — aKTOM, HOpPUHATBIM BepXxoBHOM
Panoii YkpauHbl Kak €IWHCTBEHHBIM OPraHOM 3aKOHOJATEJIbHOW BJIAcTU B
VYkpauHe. YCTaHOBIEHHME  TaKOro  OrPaHWYEHHsS  IOJ3aKOHHBIM  aKTOM
MIPOTUBOPEUHT CTaThsiM 1, 3, 6, 8, 19, 64 Koncturyunun YkpauHsl”.

B »srtom xe acnekre, Konctutyumonneii Cyn VYkpaunsl B Pemenun
ot 20 suBapst 2012 roma Ne 2-pn/2012 ormerus, 4Tto “OgHOM M3 TapaHTUU
peanu3anuu  KOHCTUTYLUMOHHBIX TMpaB Ha CBOOOJHBIM cOOp, XpaHEHHE,
UCIIOJIb30BAaHUE M PACHpPOCTpaHEHUE HMHQPOPMALIUU SBISETCS 3aKOHOJATENbHOE
3aKpelyieHne TMpaBa KaXkXJOro Ha JOCTyn K HHPOPMAIMH, KOTOpPOE
o0OecreynBaeTcs  CUCTEMAaTHUYECKUM M ONEPAaTHUBHBIM  OOHApOJOBaHUEM
uHpopmalmu... Ha opuULMATBHBIX caiiTax B cetn MuTepuer...”. “BMecre ¢ TeM
COTJIACHO 4YacTH TpeTber cTtatbil 34 KoHcTUTyMu YKpanHbl OCYIIECTBICHUS IIPaB
Ha cBOOOAHBINA cOOp, XpaHEHHE, UCIOIb30BAHUE U paclpocTpaHeHue HHpopMauu
MOXXET OBITh OrPAaHMYEHO 3aKOHOM B MHTEpecax HallMOHAJIbHOM 0e30MacHOCTH,
TEPPUTOPUAIBHON  LEJIOCTHOCTH WJIM OOUIECTBEHHOTO TOpSAKAa C  LEJbIO
MpeloTBpalleHs] OecropsIKOB WM MPECTYIUIEHUH, IJs OXpaHbl 3J0POBbS
HACEJICHUsl [JIs 3alllUThl pPENyTaluyd WU TpaB APYTUX JIKL, NPEeJOTBpPALICHUS
pasriamieHus UHQOpMalWU, MOJYYEeHHOW KOH(HIECHIMANbHO, WIK OOeCcTeueHHUs
aBTOpUTETA U OECIPUCTPACTHOCTH MPABOCYAUS .

Koucturynmonnomy Cyny YkpauHbl HEOJHOKPAaTHO HYXHO  OBLIO
paccMaTpuBaTh BOIMPOCHI, Kacalllhecs 3alluThl MpaB W CBOOOJ 4YelOBEKa H
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rpaXXJaHuHA, B YACTHOCTH, CYIOM (B MEXIyHapOIHOW TMpaKkTHKE: MpaBO Ha
CIpaBeJIMBBIN Cy] (3all[MTa HE3AaBUCUMbBIM M OECIIPUCTPACTHBIM CYAOM), TOCTYII K
cyay).

Koncturyunonnslii Cyn Ykpaunel B Pemenun ot 13 wurona 2019 ropa
Ne 4-p/2019 wucnonb3oBan MO3UIMIO, COTJIACHO KOTOPOH “rocyqapcTBO HMEET
MIpaBO yCTaHABIMBATH ONpEJICJICHHBIE OrPAaHUYEHUS MpaBa JIMI[ HAa JOCTYI K CYyAY;
TaKhe OrpaHUYEHHUs TOJKHBI MPECIEA0BATH JISTUTUMHYIO 11€J1b, HE HapyIllaTh camy
CYLIHOCTh 3TOTO NIpaBa, a MEXIY ATOM LENbI0 U BHEIPEHHBIMU MEPONPUATHIMU
JOJKEH CYIECTBOBATh MpOINopLHHoHanbHOe cooTHomeHue” (pemenue ECITY mo
neny “Ashingdane v. the United Kingdom” ot 28 mast 1985 roaa, pemienue no aeny
“Krombach v. France” ot 13 depans 2001 roxa).

Kpome Toro, panbiie (Pemenue ot 18 suBaps 2012 roma Ne 1-pm/2012)
Koucturynuonnsiit Cy YKpauHbl 0OTMEYAI YTO:

— TMpaBO HA 3aIIUTY HE SBJISETCS aOCONIOTHBIM, a MO CMBICTY CTaTbu 6
KoHBeHIIMM TpUeMJIEMBIMU  SIBIIIOTCS JIUIIb KpailHe HEoOXOIHUMbIE MEpHI,
orpaHuuuBatoniye npaso Ha 3amury (pemenus ECITY no genam “Ban MexeneH u
apyrue npotuB Hunepmanmo” ot 23 amnpens 1997 roma”, “llonydakuH wu
YepnbiieB npotuB Poccuu™ ot 25 centsiopst 2008 roxa);

— BO3MOXXHOCTh OOBHHSEMOI'O O3HAaKOMHUTHCS C MaTephajllaMHd JieJla B
TE€YEHUE TSTH JTHEW SIBISETCS JOCTaTOYHBIM BPEMEHEM B 3TOM JieJieé B MIOHUMAaHHUU
noanyHkra “b” nynkra 3 crtate 6 KonBeniuu (Pemenne ECIY mo neny
“TaBakyk nipoTuB YkpauHbl” oT 18 deBpans 2010 roxga).

Xouy Takke oOpatuTh Bamie BHHMMaHWe Ha MpeANUCaHUsi, KOTOpbIE
ucnosib3oBanuch KouctutynuonusiM  CynoM  YKpauHbl JUisl  pa3rpaHUyueHUst
rapaHTuid 3alUThl YE€CTH, JOCTOMHCTBA WJIM JEJIIOBOM penmyTaluu OOBIYHBIX
IpaXKJaH U JIOJDKHOCTHBIX M CIIYXeOHBIX Jull. B MoTHBHpOBOUHOM yacTu Pemenus
or 10 ampens 2003 roma Ne 8-pn/2003 (neno o pacupocTpaHEHUW CBEECHUMN)
Koucturynuonnsit Cyn VYkpauHbl TOJUEPKHYI, YTO “TpaHUIBl JOMYyCTUMOWU
uH(OPMAIH O JOJDKHOCTHBIX M CIIY>KEOHBIX JIUIl MOTYT OBITh IIUPE 110 CPABHEHUIO
C TpaHULIaMH TaKOM ke HH(POpPMaLIMK OTHOCUTEIBHO OOBIUHBIX rpaxaad. [losTomy,
€CJIM JIOJDKHOCTHBIE WIIM CITy>KEOHBIE JIMIA ACHCTBYIOT 0€3 MpaBOBbIX OCHOBAaHUH,
TO JIOJDKHBI OBITh TOTOBBI K KPUTHYECKOMY PEarupoOBaHHIO CO CTOPOHBI 00IIecTBa .
VYuutsiBasi 3TO, B PE30JIOTUBHOM YacTH COOTBETCTBYIOIIETO  PEILICHUS,
Koncturyunonnslii Cyn YKpawHbl pemus, 4TO ‘... W3JIOKEHUS B IHCHbMax,
3asBICHUSX, >Kalo0aXx B MPaBOOXPAHUTENbHBIA OpraH CBEIECHUU JIUIIOM, 10
MHEHHIO KOTOPOTO JOJKHOCTHBIMU HIIM CIIy’KEOHBIMU JIMLIAMU 3TOTO OpraHa mnpu
BBITIOJIHEHUN (YHKUIMOHANBHBIX OO0S3aHHOCTEH HApPYIIEHO €€ IMPaBO HE MOXKET
CUMTATbCSI PACIPOCTPAHEHUEM CBEACHUI, MOpPOYALIUX YECThb, JOCTOMHCTBO WJIU
JICJIOBYIO PEIMyTalMI0 WA HAHOCAT BpeJ MHTEpecaMm ATUX JHIl (MCTOJIb30BAHbBI
pemienuss ECITY nmo nenam “Hukyna npotuB PuunsaHauu’, “SHOBCKHA MpPOTHUB
Honbmm™).

MexayHapoaHas MpakTHKa YacTO HCIOJb30Batach KOHCTUTYIIMOHHBIM
CynoM VYkpauHbl Jisl JOMOJHUTEIRHOTO OOOCHOBaHUS HE3bIONIEMOCTH IpaBa
coocTtBeHHOoCcTH. B wactHocTH, B Pemennu ot 28 ampenst 2021 Ne 2-p(11)/2021
Koucturynuonnsit Cyn YKpauHbl MCXOJIMT W3 TOTO, YTO, OCYIIECTBIISISI MPaBO
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COOCTBEHHOCTH, B TOM YHUCJIE MYTEeM 3aKIIOUYCHUS JOTOBOpa WM COBEPIICHUS
JIPYTOM CACNKH, U0 JOJDKHO YYUTHIBATh, UTO Pean3alusi CBOOObI IOroBOpa Kak
OJIHOM M3 OCHOB TPa)KJaHCKOI0 3aKOHOJATENbCTBA HAXOJWUTCS B CYIIECTBEHHOU
B3aUMOCBSA3U C YCTaHOBJICHHbIMU KOIEKCOM W JApyruMH 3aKOHAMHU TMpeaesiaMu
OCYIIECTBJICHUSI TPAXKJIAHCKUX TIpaB, B TOM YHCJIE TMpaBa COOCTBEHHOCTH.
YcranoBnenuss Kogekcom WM ApyruM 3aKOHOM NPEAETIOB OCYLIESCTBICHHUS IpaBa
COOCTBEHHOCTH M peajiu3allii CBOOO/BI JOTOBOPA HE MPOTUBOPEUYUT TPEOOBAHUSIM
Koncturyuun YkpauwHbl, 3a UCKIIIOUEHHEM CUTYaAllMi, KOTAAa JJIsl YCTaHOBJICHHS
TaKuX HET Mpejesia MpaBoMEPHOro (JISTUTUMHOM) LIeNM WJIM KOTJa HCIOJIb30BaHO
IOPUIMYECKUE CPEJICTBA, HE SIBISIETCS COPA3MEPHBIM.
BriBo1bI

Jl1s1 Toro, 4TOOBI HE paccKa3biBaTh 000 BeceX pemeHus X KOHCTUTYITMOHHOTO
Cyna VYkpauHbl B KOTOPBIX HCHOJb30BAIUCh MEXIYyHAPOJIHbIE HOPMBI (B
gacTHOCTH, npakTuka ECITY oTHOCHTENBHO TOJIKOBaHUS TOI0KeHU KoHBeHIMN),
KOPOTKO PE3IOMHUPYI0, 4TO ENHWHBIA OpraH KOHCTUTYIIMOHHOW IOPUCAMKIIMU B
VYkpauHe, ¢ Ielbl0 3allUThl KOHCTHUTYIIMOHHBIX TIpaB M CBOOOJ YeOBEKa H
rpaXJaHWHa, JOCTATOYHO AKTUBHO MCIMOJb30BAI MEXKIYHAPOAHBIA OMBIT B
BOIIpOCaX, MPEICTABISIOMNX HAWOOJBIIUNA OOIIECTBEHHBIM HHTEPEC U KOTOPHIC
SABJSIIOTCS (PyHIaMEHTaIbHBIMU IS JaJIbHEHIIIEH paboThl B HAIIPaBICHUU 3aIUTHI
IIEHHOCTEN YeIIOBEKa.

OCHOBHBIE TO3ULIHMH, B KOTOPBIX MPUMEHSJIUCH COOTBETCTBYIOUINE
HapaOOTKH KacaJHCh:

e [paBa Ha CBOOOIY Y JUYHYIO HENIPUKOCHOBEHHOCTD;

® 3aIUTHI MPAaB U CBOOO]I YEJIOBEKA CYJIOM;

e IPUMEHEHHWE K JIMIy HaKa3aHUsl MCKJIIOYUTEIBHO Ha OCHOBAaHUU
JI0Ka3aHHOCTH BUHBI JIUIA U YCTAHOBJIEHUS OOBUHUTEIBLHOTO MIPUTOBOPA CY/Ia;

e CBOOOJIHOTO BBIPAXKEHUSI CBOUX B3TJISJIOB U YOCSIKICHUI;

e TpaHUI] IPUMEHEHHS OTPAHUYEHUI TTPaB;

® 3aIUTHI PpaBa YaCTHON COOCTBEHHOCTH.

Hcnonb3oBaHne TakoOW NPaKTUKU B JaJbHEUIIEM, KaK JOMOJHUTEIBHOTO
aprymeHTta B pemeHuax KonctutyuuonHoro Cyna YKpauHbl JOJKHO TOJBKO
CrocOOCTBOBaTh KOHCOJUAAIMKA €0 IOPUAUYECKUX TO3UIHMH ¢  MBICISIMU
MEKTyHapOIHOT'O COOOIIEeCTRA.
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‘ Hopr Iyaeabka,
I'naBa npeacraBurenbcTBa GIZ B Ka3axcrane u
Y30ekucrane

3HaueHue Pa3BUTHUA CUCTEMbI HpaBOBOﬁ 3aIIUTHI JJISI OCYIIECTBJICHUSA
BEPXOBEHCTBA IIpaBa

1. 3HaueHre NpaBOBOM 3aIUTHI JIJI1 BEPXOBEHCTBA MpPaBa

OnHaxabl W3BECTHBIM Hemeukuid mpaBoBen Puxapn Toma ckaszan, 4rto
rapaHTusl JOCTyIla K IPaBOCYJUIO SIBIAETCA «KPAaCyroJdbHBIM KaMHEM B CBOJIE
MPaBOBOTO TrocyaapcTBa». JlaHHOE yTBEp)KIEHUE, BO3HUKIIEE B CBA3U C
npuHATHEM HOBOro OCHOBHOTO 3akoHa B 1951 romy Bckope mocie OKOHYAHUS
Bropoii MupoBoii BOHHBI, JOJKHO ObUIO KakK pa3 ¢ y4€TOM UCTOPUYECKOIO OIbITa
BBIPA3UTh, YTO BCE€ TapaHTUM BEPXOBEHCTBA MpaBa, MPeAyCMaTPUBAECMbIC
Konctutynueit uinm oObIYHBIMHU 3aKOHAMHU, MPEJICTABIISIIOT [IEHHOCTh TOJIBKO B TOM
ciy4ae, ecii ux (pakTudeckoe oOecleueHHe MOAAaeTCs CylaeOHOMY KOHTPOJIIO.
DTO BBICKA3bIBAaHUE HAIJIO CBOE OTpakeHUE B MyHKTE 4 ctaTtbu 19 OCHOBHOTO
3akoHa (O3) ot 23 mas 1949 rona, geiictByromeit no cux nop Konctutynuu
I'epmanuu, B Tak Ha3pIBAEMOM IpPaBe Ha 0OpAIICHUE B CYJ C LIETbIO 3alIUTHl CBOUX
WHTEPECOB, TJ€ HAIIUCAHO JIOCIOBHO CIIEAYIOIICE:

«Ecnu mpaBa Kakoro-iaubo Juila HapyIIEHbI TOCYAapCTBEHHOW BIIACThHIO,
OHO MOXeT oOpamatbcsi B cya. Ecnu He ycTaHOBJIEHAa WHas MOJCYIHOCTD,
NeHCTBYeT OO CyIeOHBIN MOPSTOK.»

Ilon maHHBIM TIpaBOM Ha CyAeOHYIO 3allUTy TOAPa3yMEBAIOTCS
OJIHOBPEMEHHO pa3JW4HBbIE AaCIMEKThl: BO-NIEPBHIX, JIOOOE JIUI0O MOXKET
BOCIIOJIL30BAaThCS TPAaBOM Ha CyAeOHYI 3aluTy, TO €CTh, B YacCTHOCTH,
HE3aBUCHUMO OT T'pa)XJaHCTBa, CJIEIOBATEIbHO, HE TOJIBKO I'pa)KJaHE CTPaHbI, HO
Takke M Bce Joau. Bo-BTOpbIX, J1000€ YTBEpP)KICHHE O HAPYIICHUU IIpaB
rOCy/IapCTBEHHOM BJIACTHIO, TEM CaMbIM, TOCYAAPCTBOM WJIM YIIOJTHOMOYEHHBIM UM
YUPEKIECHUEM, SBISICTCS AOCTATOYHBIM i1 BOSHHUKHOBEHHS MpaBa Ha CyAcOHYIO
3alIUTy, MPUYEM BCE 3aBUCUT OT OILICHKM 3aTPOHYTOrO JHIa. B-TpeTbux, moa
CyZ1IeOHBIM MOPSIKOM TTOHUMAETCSI He3aBUCUMBIH Cy1 00IIel IOPUCIUKINKI. Takum
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o0pa3oM, cCrenuaibHO CO3/IaHHbIE CYAbl WU CYHbl, CyIbU KOTOPBIX 3aBUCAT OT
yKa3aHUM, HE COOTBETCTBYIOT JAHHOMY IPUTA3AHUIO.

Xotrs nyHKT 4 crtatbu 19 O3 mno-mpexHeMy SICHO NPEANHUCHIBAET, YTO
HE00X0IMMO 00eceunuTh JOCTYII, IO MEHBIIEH Mepe, K Cyay 00IIel I0pUCAUKIINY,
olHaKO B I'epmaHum C y4eTOM OMNbITa JOBOECHHOTO BpPEMEHH Cpa3y
HEIMOCPEJICTBEHHO II0Cie OKOH4YaHus BTopoil MupoBoil BOWHBI OblLIa BHOBB
co3JaHa He3aBHCHMas aJMUHUCTPATHBHAs MOACYAHOCTb. Takum oOpazom,
MpaBoOBasl 3allUTa NPOTHB JEITENBHOCTH TOCYAApCTBA OCYLIECTBISIETCA B
aIMUHHUCTPATUBHBIX  CydaX. AJIMHUHHCTPATHBHO-IPOLIECCYAIBHBIM  KOJEKC
['epmanuu  mpegycMaTpuBaeT B 4YacTW  JOMYCTUMOCTH  oOpalleHus B
aIMUHUCTPATUBHBIA Ccyl oOuryro oroBopky B § 40. Tem cambiMm, B Hacrosiiee
BpeMsi IO BCEM NyOJWYHO-NPABOBBIM CIOpaM, B MPUHIUIE, CYIIECTBYET
BO3MOXHOCTh OOpaTUThCS B AJIMHHHCTPAaTUBHBIE CYAbl, a CyAbl 0OIen
FOPUCIIUKIIUN IEUCTBYIOT B HEKOTOPOU CTENEHU TOJIBKO B KAUECTBE «PE3EPBA», UTO
Ha NPaKTUKE HE SBIIONIETOCS AaKTyalbHbIM. boyee TOro: st pacCMOTPEHUS
COLIMANIBHBIX M  HAJIOTOBBIX CIOPOB  ObUIM  co3laHbl  0coOble  cepsl
aMUHUCTPATUBHOM TOJCYIHOCTH, OOECIEUMBAIONINE CHEIUATU3UPOBAHHYIO
MIPAaBOBYIO 3aLIUTY.

[lonnast mpaBoBas 3amMTa NOPOTUB JIOOOr0 BHJA JACUCTBUM WM
0e371eiCTBUS TOCYAapCTBa, CYIIECTBYIONIAs B HACTOsIIEe BpeMs B ['epmMaHuu mpu
MOMOIIH JTAaHHON CHUCTEMBI, IPEICTaBsAeT COOOHM IIaBHBIA KOMIOHEHT MOHUMAaHUS
BEPXOBEHCTBA IIpaBa B ['€pMaHuU: JNUIIb HAJIMYKE MpPaBa HE MPUHOCUT IOJb3BI,
HEO0OXOIUMO TaK)K€ UMETh BO3MOXKHOCTB JJI €ro peanu3anuu. TOJbKO €Clid 3TO
yclioBUe oOecreyuBaeTcs JUisi BCeX, MOKHO TOBOPUTH O MPABOBOM TOCY/IapCTBE.
Ommbku AOMycKaroTcs Be3le, U Jlaxe B cdepe rocyaapCTBEHHOI'O YIpaBiICHUS.
[loaTOMYy HEZOCTATOYHO JIMIIb TOTO, YTOOBI AAMUHUCTpalMs Obla CBs3aHa
3aKkoHaMH. B ciiyyae He0OX0AMMOCTH HY>KHO 00€CIeuuTh BO3MOKHOCTH KOHTPOJIS
aAMUHUCTpALUKA JJIg JII0OOro JuIla, KOTOpOE€ Iojaraer, 4ro ero IpaBa ObUIH
HapyIICHBI.

2. Pa3zButue B Kazaxcrane

Cornacio nynkty 1 cratbu 1 Koncturyuum Pecnyonuku Kaszaxcran
Kazaxctan sBisieTcss mpaBOBBIM rocynapctBoM. Hapsany ¢ Tem, dTO
WCIIOJTHUTENbHAsA BJIACThCBSI3aHA 3aKOHOM, Ka3aXCTAHCKUI 3aKOHOJATENIb TaKkKe
MOJIpa3yMeBaeT Cy1eOHYI0 TOJIKOHTPOJIBHOCTD, MPEXAE BCETro, COOIIOICHHUS MPaB,
cBOOOJ M 3aKOHHBIX MHTEpECOB rpakaaH KaszaxcraHa, Kak 3TO ClEyeT U3 CTaTbU
76 Konctutymuu PK. B cratee 75 KoHcTUTyuun B KayecTBE NIPUMEPOB
MPUBOAUTCA TMOPSAAOK TPAXKITAHCKOIO M YroJIOBHOro mnpaBa. OJgHaKo Takxke
TOMYCKAITCS APYTUe BUIBI TOACYIHOCTH, PETYCMAaTPUBAEMBIE 3aKOHOM.

HNMeHHO Takoe pa3rpaHUyYEHUEe CUCTEMbI CyJIeOHOTO MOpsiAKa MPOU3O0ILIO B
TekymeMm ronay. C BCTyIUiIeHMEM B CHIy AJIMHHUCTPAaTUBHOIO HPOLETYPHO-
nporeccyanbHoro kojaekca (AIITNIK) 1 wutoms 2021 roma Kaszaxctanom Oblia
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JOCTUTHYTa B€Xa B Pa3BUTHM BEPXOBEHCTBA IpaBa, KOTOPYI HEBO3MOKHO
MIEPEOLICHUTb.

IIpexxne Bcero, ciueayer oTmeTuTh, 4To HOBbIM AIIIIK, KkoTOpBIH
pa3palatbIBalics B TeYEHUE 00JIee JECATH JIET C YIETOM MEXIYHAPOIHOTO OIbITA,
COOTBETCTBYET BCEM MEXIYyHApOIHBIM CTaHJIapTam COBPEMEHHBIX
aIMUHUCTPATUBHBIX TMPOLEAYP M aJIMUHUCTPATUBHBIX mpoieccoB. Komaeke
COYETACT PEryJMpPOBaHUE MPOLEAYpP, OCYIIECTBISIEMBbIX B aJIMUHUCTPATHUBHBIX
opraHax, ¢ TOJOXEHUsAMH 00 wux mnepecMorpe B cyae. OH MOJHOCTHIO
periIaMeHTUPYyeT MPOUEAYPY H3JaHUsl aIMUHUCTPATUBHBIX aKTOB C YYETOM BCEX
CTaH/IApTOB BEPXOBEHCTBA IpaBa, Kak, HAPUMEP, 3aCIyIIMBAHUE TIEpEl U3TAHUEM
O0OpeMEHSIONIEeT0 aJMUHHUCTPATUBHOTO aKTa, 00s3aTebHOCTh OOOCHOBaHWS,
MpeBapUTEIbHOEC TPOU3BOACTBO M T.JI., M NPEAOCTABISECT B PACHOPSIKEHUE
azpecara TOCYJapCTBEHHON IEATEIbHOCTA KAaTaJIOT BUJOB MCKOB, BKIJIIOYAIOIIUN
MPAKTUYECKU BECh CIIEKTP JESITEIHHOCTH TOCYAapcTBa WU ero 0e37eHCTBUS: UCK
00 ocmapuBaHUM, UCK O TMPUHYXKIEHUHU K HUCIIOITHEHUIO OO0S3aHHOCTH, HUCK 00
WCIIOJTHEHUHU 00513aTeIbCTBA, UCK O MPU3HAHUH MPABOOTHOIIEHUM.

TemM cambIM, 3aKOHOJATENb BBINOJHWI MOpydeHHe KOHCTUTyUUH T10
obecnieueHuto mosHou mpapoBoit 3amuThl. AIIIIK Ka3zaxcrana Bxirodaet B ceOst
oOIIlyI0 OTOBOPKY O JOIMYCTUMOCTH OOpamieHus B CyJ (Takxke Kak, Hampumep,
AJMUHHCTPATUBHO-TIPOIIECCYANIbHBIN KoJleke ['epmanHuu), a HE mepeuyuciacHue
BO3MOKHOCTEH 1Jisi oOpaleHusi B CyJ, KaKk B HEKOTOPBIX APYTUX TOCYIapcTBax
MMOCTCOBETCKOr0 MpocTpancTBa. IMeHHo oOmias oroBopka — ctaths 102 AIIIIK —
oOecrieyrBaeT TOJHYIO TMPABOBYIO 3alllUTy M, TaKUM o0O0pa3oM, SBIAETCS
KpaeyrojbHbIM KaMHEM IIPABOBOM 3alIMTHl B paMKax BEpXOBEHCTBA IpaBa. TOIbKO
TaK JEUCTBUTEIILHO MOXHO rapaHTUPOBATh, UTO B COBPEMEHHOM )KM3HU, B KOTOPOU
BCJICJICTBUE HW3MEHEHHUSI YCIOBUM TMOCTOSIHHO BO3HHMKAIOT HOBBIC >KU3HEHHbBIC
00CTOATENbCTBA, BAPYT MEPECTAHET CYIIECTBOBATH MPaBOBas 3allluTa JJII HOBBIX
peani.

Co3nanue HE3aBUCHMBIX CYJIOB I PAacCMOTPEHHS MYyOJIMYHO-TPABOBBIX
CIIOPOB SIBJISIETCSL €Il OJHOM BexXOoW Ha MyTH MnpeoOpa3zoBanus KaszaxcTaHa B
COBPEMEHHOE MPaBOBOE TrocyaapcTBO. KoHEYHO, MPUHIMI BEPXOBEHCTBA MpaBa
TpeOyeT JUIIb HaJU4Yus BO3MOXXHOCTH TIEPEIPOBEPKH B CyjA€ JCUCTBUI
rOCYJIapCTBEHHBIX OPraHOB, KOTOPBIE, M0 MHEHMIO 3aTPOHYTHIX JIHUIl, HAPYIIAIOT
WU YIIEMJISIOT WX TpaBa WM UHTEepechl. Tak oOcTouT neso u B ['epmanuu, o uem
SICHO CBHUJIETEIBCTBYET CChUIKA Ha OOIIUM CyneOHBIN MOPSIOK B MYHKTE 4 CTaThU
19 O3.

OnHako 3aKOHOAATENI0 HE 3alpellaeTcsl BBIXOAWTh 3a PaMKH JaHHBIX
MUHHMAaJIbHBIX TpeOoBaHMH, KOTOpble KoHCTUTYyIMS nenaer 00s3aTebHBIMU, B
LeJIX JalbHEUIIEero Pa3BUTHS BEPXOBEHCTBA IMpaBa. TeM HE MeEHee, CO3JaHHe
CHIeUAJIbHON FOPUCIUKITUY JJIST PACCMOTPEHUS MMyOIMYHO-TIPABOBBIX CIIOPOB — 3TO
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MMEHHO TOT IIyTh, KOTOPBIA MPUHOCUT OOJIBIIOE TPEUMYIIECTBO AJII BEpXOBEHCTBA
[paBa, Kak MUHUMYM, I10 ABYM IPUYUHAM:

Bo-niepBbIX, caMO IpaBoO B HAIlE BPEMs CTAJIO HEMPOCTBHIM M MPOJOJIKAET
yclnoXHAThCSA. [locTostHHO 100aBNAIOTCS HOBBIE MpaBUiia, KOTOPbIE OTYACTH
COBNAJAIOT € HOpPMAaMM  MEXAyHapogHoro mnpaBa. llpu  TonkoBaHUM
HEONpEJEICHHBIX MPABOBBIX MOHATUNH HEOOXOAMMO YUYHUTHIBATh CYyJIEOHYIO
npakTuKy. HempepplBHO BO3HHMKAaIOT HOBBIE OOJIACTH IMpaBa, KaK ATO JOKa3bIBAET
3HAYMUTENIBHOE KOJIMYECTBO FOCYJAPCTBEHHBIX MMOCTAHOBIICHUH, HAIIPABJICHHBIX Ha
CAEpKMBaHUE TMAaHJIEMUHU KOPOHABUPYCHOW MH(peKkIuu. B TakoM Mupe, KOTOpPHIi
CTAaHOBHUTCSI Bce Oojiee CIOXKHBbIM, rapaHTHEH KadecTBa CyAeOHOM TpaKTHUKH,
KOHEUYHO, SIBJSIETCS BBIHECEHUE PELICHHUUN CYAbAMH, CIICIUATU3UPYIOIIUMHUCSI Ha
pPacCMOTPEHUN JEN, CBS3aHHBIX C JEATEIBHOCTBIO TOCYAAPCTBEHHBIX OPraHOB.
Kpome Toro, HeoOX0AMMO YYHUTHIBaTh, YTO CIELMATU3AIMS MPOUCXOAUT U HA
CTOpoHEe HCTHOB. B I'epmanuu cymiecTByeT OOJIBLIOE KOJMYECTBO aJBOKATCKUX
010p0, KOTOphIe (POKYCUPYIOTCS UCKIIOUUTENIBHO Ha MyOJUYHO-TIPABOBBIX CIOPaX,
4acTo JaKe Ha OTIENBbHBIX O0JACTSIX MyOJUYHOIrO MpaBa, TaKUX, KaK HaJIOTOBOE
IIPaBO, XO3AWCTBEHHOE INPAaBO WIM JaxKe Nonmuelickoe mpaso. [loatomy BmosnHe
JIOTUYHO, YTO CYJbl TAKK€ MMEIOT COOTBETCTBYIOIIYIO CHELHAIA3AIUI0, YTOOBI
rapaHTUPOBAaTh BBICOKOE KaU€CTBO CYACOHBIX PEIICHUI.

Bo-BTOpbIX, MpUHIMI BEPXOBEHCTBA IpaBa TpeOyeT, MO BO3MOKHOCTH,
TaKKe W cupaBeIMBOCTU. CHpaBeAIMBOCTh IMOAPA3YMEBAECT HAJIMYHME PaBHBIX
YCIIOBUM JJIsI UCIIOJB30BAHUS WJIM 3allUThl CBOMX IpaB. BBeleHHE OTIENbHOMU
agMuHHCTpatuBHOM mnoacyaHoctd ¢ AIIIIK, koTopelii, B OTIMYHME OT
IPAKIAHCKOTO  CYAONPOM3BOJACTBA, CJHEAYET WHKBU3WLHOHHOMY IPUHLUILY,
ABJISIETCS PEIIAIOIIMM IIaroM K YCTAHOBJIEHHUIO JAHHOTI'O PaBEHCTBAa CTOPOH. B TO
BpeMsI KakK B Ipa)XJaHCKOM IIPOLECCE B CIlydae OCMApUBaHUA KaXaas CTOpOHA
NPUHIMIHAIBHO JIOJDKHA J0Ka3aTh OOCTOSITENbCTBA, SIBISAIOIIMECS IS Hee
OJIaronpusATHBIMU, B  aJAMUHUCTPAaTUBHOM  TMpOIlECCe  JAaHHBIM  IPUHIIMI
CIJIZKUBAETCS B TOM MEpe, B KAKOW CYJ, BBINIOIHSASA aKTUBHYIO POJIb, BBISICHSIET BCE
o0CTOATENbCTBA J€JIa MO JOJIY CHyXObl. DTO JaeT BO3MOXHOCTb TaKXe MU
rpaXJIaHUHy, HE HMEIOUIeMy OpUIUYECKOro oOpa3oBaHus, 3PHEKTUBHO
BOCIIOJIB30BATBCS IIPABOBOM 3aIMTOM, €CJIM OH HE 3HAKOM C 3aKOHOM U HE UMEET
CPEICTB Ha IOPUAMUYECKYIO KOHCYJIbTalMI0. B 00s3aHHOCTH CyJa BXOJIUT IOJIHOE
pacciieJoBaHie 0OCTOSATENbCTB J€/Ia U YCTAHOBJIEHUE BCETO, YTO BBICTYNAET KaK B
MOJIb3y TOCYAapCTBA, TaK W B MoOJb3y rpaxkaanuHa (ctaths 16 AIIIIK). Kpome
TOTO, CyJ [JOJDKEH IPEIOCTaBUTh CTOPOHAM HAJIEeXkKallUue KOHCYJIbTalUU I10
Y4acTHIO B IPOLIECCE, HAIIPUMED, IOMOYb UM B COCTaBJICHUH UCKOBBIX 3asIBICHUN.
Or1o sBHOe HoBIIecTBO 1y Kazaxcrana, yetko permameHTupoBaHHoe AIIIIK,
MOJIOKUT KOHEI] IPAKTHUKE, TIPH KOTOPOU CYZAbS B CMBICIIE HEBEPHO MMOHUMAEMOTO
HEUTpaluTeTa BBIHYXKIEH ObUI MO3BOJUTH CTOPOHAM 3aWTH B MPOLECCyaJIbHBIN
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TYNUK TMPAKTHUYECKH CO3HATEIbHO, YTOOBI HE MOJABEPraThCsi PHUCKY TMOJTYyYUTh
3asBJICHUE O MPEAB3ATOCTH OT IPYTrOM CTOPOHBI.

AIIIIK, kak CcaMOCTOSITENbHBIA MPOLECCYAbHBIM KOJEKC, CONECPKUT
HECKOJIBKO TaKMX JeTajied, KOTOpble Ha TMEpPBBIA B3IVIS[ MOIYT IOKa3aThCs
HE3HAUUTEIbHBIMH, HO B CBOEW COBOKYIHOCTH OyAyT HMETh KayeCTBEHHOE
3HaueHue isi GOpMUPOBAHUS Ka3aXCTAaHCKOM CHCTEMbl BEPXOBEHCTBA MpaBa.

3. 3akiroueHue

B cBsi3u ¢ robuiieeM, KOTOPBIM MBI cerogHs orMmeyaeMm, KazaxcTtaH MOxXHO
MO3JIPaBUTh C TEM, 4YTO OH IMOCJEAOBATEIbHO [BWKETCA IO IIYTH pPa3BUTHUSA
BepxoBeHcTBa ImpaBa. Kak yxe 3asBun KoHcTuTynmonHbiii COBET B CBOEM
pemiennu B kKoH1e 2000-x ronos, KazaxcTan HaXOIUTCS B MPOLIECCE CTAHOBJICHUSA
KaK MpaBoOBOE TocyaapcTtBo. B To BpeMs 3To ObuIO aOCONIIOTHO MPaBUIBHO U
1eaecoo0opa3Ho, 1 MHE OCOOEHHO MPUSTHO, YTO CEroJHs — cnycts Ooiee 15 met —
MOXXHO CKa3aTh, 4T0 Ka3axcTaH 0CO3HaHHO M YOEAMTENbHO MPOAOIKAET UATH IO
JAHHOMY IyTH Pa3BUTHs MIPABOBOT0 TOCyAapcTBa Ha 0J1aro CBOMX rpa)aaH U BCeX
KUTENIeH, a TaKKe OTEUYECTBEHHBIX M 3apYyOEKHBIX IKOHOMHUYECKUX CYOBEKTOB.
DTO TakKe HAIOJHSAET MEHS JIMYHO TOPAOCTBhIO, TaK KakKk MHE BbINAJIa YECTh
y4acTBOBaTh B pa3paboTKe aAMUHUCTpaTuBHOM rocTuimu B Kazaxcrane. [ToaTomy,
MOJIB3YSACh CIIy4yaeM, s XOTell Obl MO3APaBUTh BCEX IOPUCTOB C MPOTPECCUBHBIM
pazButremM nmpaBa KaszaxctaHa W, B  0COOEHHOCTH, MOOIArogapuThb
Konctutynnonnslii CoBeT 3a €ro HEYTOMHUMBIA BKJIAJ B COXpaHEHUE U
ykperuienue nennoctedt Koncturyuun Pecny6nuku Kazaxcran.

Xenaro BCEro HaWIy4dllIero Ha MyTH JAJbHEWILIEr0 pa3BUTHS BEPXOBEHCTBA
npaBa B Kazaxcrane!
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Anapeii Tpeoxos,
IIpeacenareanb MexayHApOIHOT O
C01032 IOPUCTOB

MeXkayHapOAHBIH COI03 OPUCTOB, KAK MHTEIrPALMOHHBIH NPOEKT
U ero poJib B (pOpMHPOBAHUM €IHHOI0 NPAaBOBOro npocrpancrea crpan CHI'

YBakaembliii rocnoauH Ilpeacenarens:
YBaxaemble 1aMbl M rocmoja!

[TozBonbTe oT uMeHn MexnyHnapoaHoro Coro3a IOPUCTOB CEpACYHO
MIPUBETCTBOBATh YYACTHUKOB U TocTe MexayHapoaHoro Cummosnyma.

Ot Bceil aymu mo3apaBisito goporux KaszaxcTaHIleB CO 3HaMEHATeIbHBIM
COOBITHEM B )KU3HH CTPAHbI —

30-netuem HezaBucumoctu Kazaxcrana.

S wuckpenne OmaromapeH Kouctutrynuonnomy Cosetry PecnyOmuku
Kazaxcran, numuno ero Ilpeacemarento Kaiipaty AOnpazakoBuuy Mamu 3a
m00e3HOE TPUTIIANICHUE MPUHATH ydacTHe B paboOTe CTOJb MPEICTaBUTEIHLHOTO
MEXIyHapOoIHOTO (popymMa U MPEeNOCTaBICHHYIO BO3MOXKHOCTh BBICTYIIUTH IEPE
€ro y4acTHUKaMHU.

VYBaxkaeMblil TOCTIOIMH TTPEACEIaTENb !
YBaxkaembie Koyieru!

B pamkax Tembl Hallero CUMIoO3uyMa si XOTeJl Obl TTOJICIUTHCS HEKOTOPHIMHU
COOOpaXEHUSMHU  OTHOCHUTEJIbHO  MEXIyHapoJaHOTO  COr03a  IOPUCTOB -
npasonpeeMurka Coroza topuctoB CCCP kak €JUHCTBEHHOTO YIIEJIEBIIETO B
Tparmueckuii mepuos paszBaia CCCP HenpaBUTETLCTBEHHOTO OOBEAMHEHUS
IOPUCTOB.

Heo6xonumass wundopmarus o Coro3e IMO3BOJUT COCTaBUTh O HEM
COOTBETCTBYIOIIIEE TMpEJCTABICHUE, YBUIETh, YeM OH TOX0X Ha JApyrue
oOllecTBEHHbIE OOBEIMHEHUM U B YEeM €ro OTJIWYME, a TJABHOE IO3BOJIUT
MOJIyYUTh OTBETHI HAa HEW30€KHO BO3HHUKAIOIIME BOMPOCH, B TOM 4YHUCIE,
Hanpumep, nouemy Cor3 IOPUCTOB, CO3JaHHBIM BCEro JIMINL 3a TOJI JO
noAnucaHuss bBeloBEeXKCKUX COTVIAIICHUH 0 KOHIlAa, Kak MoOr, Ooposics 3a
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XKuBy4decTb kopaOms noj HazBanuem CCCP, Torma kak apyrue, y:ke OTMETHUBIITHE
ceou rooOmien (Coro3 xypHanuctoB otMmeTun 30-metue; Bcecoro3Hoe oO6IecTBO
«3nanue» u Coro3 KommnozutopoB CCCP — 40-netue; Coro3 nucareneit CCCP u
Corw3 xynoxaukoB CCCP- 50-netme; BJIKCM wu BICIIC - 60-netue) -
aBTOPUTETHBIC, BIHUATEIbHBIE B CTpaHE U H3BECTHbIe B Mupe Bcecoro3Hbie
o011IeCTBEHHbIE 00BEIUHEHUSI HE BCTAIM HA 3alllUTy TOCYJAapCTBa, a BMECTO ITOT0
MPEANOWIN CaMOJMKBUIUPOBATHCS.

[IpyyueM camonuMKBHAAIMS TPOIJIAa KakK [0 KOMaHJIe MW HE II0Cie
paspymenus CCCP, kak MHOTHE TOAbl 00 3TOM MHIIYT U TOBOPST, a 3a70Jro (1o
TEeM BPEMEHHBIM MepkaM) 10 benoBexxcKkux cornameHui.

[Ipu sTOM, 51 UMEIO B BUAY MPEk]e Bcero Te Bcecoro3Hbie 0OIECTBEHHBIC
OpraHu3aIiy, KOTOPhIE CAMOJIUKBUIUPOBAIUCH O O(PHUIIUAIBHOTO pa3pylICHUS
CCCP, npeacraBuTeny KOTOPBIX BXOAWIN B COCTAB PYKOBOISIIIMX opranoB Coro3a
topuctoB CCCP (BIICIIC, BJIKCM, Bcecoro3Hoe 00111ecTBO «3HaHUE).

C camMonukBuaaIMend 3TUX OOIIECCTBEHHBIX OO0BEIWHEHUM, TTOKWHYJIU HAaIIl
Co103 1 ux NpeACTaBUTENH.

B sror mepuoa, xak u3BecTHO, PykoBoguTenu TpeX OBIBIINX COBETCKHX
PecnyOnuk, cTaBmIMX HE3aBUCUMBIMH TocynapcTBamu- benapycu, Poccum u
Vkpaunsl, 8 nekabps 1991 roga moanuckiBaioT benoBexckue coriamieHus o
coznanun CHI'. Iloanucanuem bBeNoBEXKCKUX  COMJIAIEHUM  3aBEPIIMIICS
npamatuyeckuit  mepuoa  pacnaga CCCP, HauaBmumiics ¢ OTACJICHUS
MPUOANTUICKUX PECHyOJIMK, OTATOIIEHHBIH KpPOBaBBIMH KOH(MIUKTAMU B
Haropnom Kapabaxe u apyrux peruoHax CTpaHbl.

B »oroit oOcranoBke 17 sauBaps 1992 roma coOpasncs BHeoYepeaHOM
ypesBpiyaiinbiii  [Inenym Coro3za topuctoB CCCP. Ilpencrosyio OUEHUTH
nocnencteus pacnaga crpanbl aaa Coro3za topuctoB CCCP u pemuTh €ro
TaTbHEHITYIO CYIBOY.

Br16op y [Inenyma Obut HeBenuk. [lo cyTu nena, Ob1I10 1BA MyTH:

[lepBoiii. Co1o3 1OpUCTOB TOBTOpsieT Tparudeckyio cynap0y CCCP wu
MpeKpanaeT CBOE CYIIECTBOBAHME. JTO CaMblii HPOCTOM W JErKUMU MyTh, 1O

KOTOpPOMY M moluid Bce, kpome Coro3za IOpHCTOB, O6HICCOI-03HBIC 06IJ_I€CTB€HHBI€

00bEIUHEHMS.

Brtopoii  nmyTk. Coro3 IOPpUCTOB COXPAHHUTDH, OIIHPAACH Ha KCJIAHUC U

cTpemJieHrne OONBIIMHCTBA IOPUCTOB ObIBIINX COIO3HBIX PECyOJIUK K €IUHCTBY,
COTPYAHUYECTBY M MOAJEPKKE APYT APYra B 3TO CIOKHOE BpeMsi. Mbl_coxpaHsiem
CO3JaHHBII UMM COI03, U3MEHHB €0 MPABOBOW CTATYC U HA3BAHUE.

Opnako Bce ObUTO He Tak mpocto. B pykoBoactse Hoswix HezaBucumbix
INocynapcte- ObiBmIMX coro3HbiXx Pecnybmuk CCCP, He Bce pa3fensiu TOUYKy
3penusi coxpaneHus Coro3za OpUCTOB, 00benuHstoniero Coro3bl U Accoluanuu
topuctoB ObiBIIMX coto3HbIX Pecnyonmuk CCCP Tenepp yke HE3aBHUCHUMBIX
CYBEpEHHBIX rocyaapcts. Ha coro3bl IOpUCTOB OKa3bIBAJIOCH JABICHUE, a B aJpec
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HEKOTOPBIX UX PYKOBOJUTEJEH pa3laBaliuCh yrpo3bl, ObUIM CIydad MPUMEHEHHS
(bU3UYEeCKOro HACUIIHA.

B T0 Bpems, kKak MOMHST MHOTHUE, W€ «HEHaBUCTHOT'O IIEHTPa» OyKBaJIbHO
BUTaja B Bo3ayxe. M Bapyr npennaraeTcst Bce OCTaBUTh Kak Obu1o, Coro3 I0pUCTOB
COXPaHUTh, U3BMEHHUB TOJILKO MPaBOBOIl cTaTyCc U Ha3BaHue, COIO3bl U aCCOLMALINU
IOPUCTOB, TEMEpPb YK€ HE3aBUCHUMBIX TOCYJApPCTB, BHOBb OOBEIUHUTH B Ty XK€
OpraHu3aluio 4To U ObUIa, C TOM ke MTad-KBapTHUPOil B MOCKBE, B TOM K€ caMOM
«HEHAaBUCTHOM LICHTPE».

N BoT B Takoii OOCTaHOBKE ISl NPUHITHS NPEIJIOKEHHOIO MPOEKTa
pemenus ot wieHoB LlentpansHoro CoBera u oco0eHHO pykoBoauTeneir Coro30B
topuctoB  ObiBmmx — Coro3ubix  PecnmyOnuk ~— TpeGoBamuch  MYAPOCTb,
MPUHIUITHATBHOCTD U, €CJIU XOTUTE, MYXKECTBO.

PesynbpraT u3Becten. 3a coxpanenue Coro3a IOPHUCTOB, €ro OOHOBJICHUE U
M3MEHEHHE ero Ha3BaHMs €IMHOTIACHO MPOrojIocoBaliM Bee wieHbl LlenTpaabHOro

Cosera, a Takke Ipeacenareiad WM JIMLNA WX 3aMEIlaBIINe, BceX 12-Tu coro30B
topuctoB ObIBIINX pecnyosink CCCP, cTaBmvx HE3aBUCUMBIMU FOCYIapCTBAMMU.

B pesynbrare NpUHATOrO pEIICHUs HOPUIUYECKOE COOOIIECTBO IMOJIYUHIIO
OOHOBJICHHBIN COIO3, SIBISIOUIUNCS IOPUIUYECKU U (DAKTUUECKU TIPABOINPEEMHUKOM

Coroza topuctoB CCCP. 1 tak kak B ero coctaB Bouuin Coro3bl U accolyaluu
IOPUCTOB HE3aBUCHUMBIX TOCYJIAapCTB, TO OH O0OpeN CcTaTyc MEXIYHApOIHOTO
HETMPaBUTEIIHLCTBEHHOTO O0OBEIUHECHHUS.

C suBaps 1992 rona o6HoBieHHbIl Coro3a craHoBUTCsS COH030M COIO30B U
acconuanui  ©pUcToB. [lomHoe ero Ha3zBaHne MeXIyYHApOAHBIM  COKO3
oOIlIeCTBEHHBIX O0BEeNMHEHUN OpHUCTOB. Ero cokpamieHHoe Ha3BaHHE -
«MexayHapOaHBIN COK03 FOPUCTOBY.

B sTOM HOBOM KadecTBe yxke 00HOBIEHHBIN COI03 BBHICTYIIUI COOMpaTesieM
u  oObeIMHUTENIEM TpeJACTaBUTENICH  IOpUAMYECKONM Tpodeccun U HUX
0O0I1IeCTBEHHBIX 00BbEIMHEHUN Ha MOCTCOBETCKOM IpocTpaHcTBe. MIMeHHO B ATOT
nepuoa MexXayHapoIHBI COI03 IOPUCTOB 3asBUI O ceOe KaK HOPUANYECKU
0(OpMJICHHBIM UHTETPALIMOHHBIN MPOEKT.

[Ipunaroe Ha »TOM Xe IUIGHYM€ NOocCTaHOBJIeHHUE «00 ydactuu Coro3a
IOPUCTOB B CO3JJaHUM TMPaBOBOM 0a3bl M (OPMUPOBAHWUU EIUHOTO TMPABOBOTO
npoctpancTBa CHI» siBiisieTcst oUeHb BaXKHOM COCTABJISIIONIEH 3TOTO MPOEKTA.

YHoMsSHYTO€ TOCTAHOBJIEHUE HA JOJTHE TOJbl OMPEACIUIO CTPATETHIO
coaerictBus Coroza puctoB paszsututo Coapyxectsa HezaBucumbix ['ocynapcTs
Ha OJHOM W3 KJIIOUEBBIX HaINpaBleHUH ero naesTenbHOCTH. be3 addexTuBHOM
MpaBoOBOM 0a3pl, Kak TOKa3adu TMOCIAEAYIONIUEe COOBITHS, HEBO3MOXXHO HU
SKOHOMHYECKOE, HHU BaJIIOTHO-(PpMHAHCOBOE, HHU HH(POPMAITMOHHO-
oOpasoBaTeIbHOE, HU TYMaHUTapHOE MPOCTPAHCTBO.

DopMHUPOBAHUE €UHOTO MPABOBOTO MPOCTPAHCTBA UAET BCE 3TH TOJBI MO
TpEM OCHOBHBIM HAMpAaBJICHUSM: IEPBOC HAIMpaBICHHE - 3TO (HOPMUPOBAHHUE
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O6H.ICFO npaBa __CoJpyKecTBa; BTOpPOC HampaBJICHHE - 3TO C6JII/I)KCHI/IC,

TapMOHHM3anusg 1 VHI/Id)I/IKaI_II/ISI 3aKOHOJATCJIbCTBA CTPAH-YYACTHHIT COIIDV)KCCTB&.',

TPECTHC HalpaBJICHHUC — 9TO O6DaSOBaTCHBHaH, I/IHd)ODMaLII/IOHHO-

OpoNaraHAnuCTCKasd MW HAYYHO-TCOPCTHUYCCKAA JACATCIIBHOCTL TOCYAAPCTBCHHBIX

OpraHosB, O6I_HCCTBCHH]':>IX OpraHu3alluil _ cTpaH COI[DV)KCCTB&. Bce »otH

HanpaBJICHUA TCCHO B3aMMOCBS3aHEI.

B ¢opmupoBaHuM eauHOrO MPaBOBOTO MPOCTPAHCTBA YYACTBYET, Kak
U3BECTHO, OOJBIIOE YHUCIO OpraHu3aludid U, MPEX]e BCEro, OpraHbl MPaBOBOTO
corpyauunyectsa CHI': MIIA, Coet MunuctpoB roctuunu, CoBeT npeacenarenci
BBICIIMX apOUTPaKHBIX, XO3AUCTBEHHBIX, IKOHOMHYECKHX U JAPYIHX CYJIOB,
paspenaronmx iena mno cnopam B chepe SKOHOMUKH, KOHCYIbTaTUBHBIN KOMUTET
pykoBoautesnel npaBoBbix ciiy:k0 MIJloB rocyaapcts-yuactnuko CHI'.

3a mpenenaMu JAHHOTO NEPEYHS MMEETCS 3HAYUTEIBHOE YHCIIO JAPYTHX
roCyJapCTBEHHbIX opranuzauuii ctpan CoapykecTBa, y4dacTBYIOLIMX B 3TOM
BAJXHOM IIpoliecce. B mepByro odepellb 3TO CEUaIN3UpPOBAHHBIE IOPUINYECKUE
HAy4YHO-UCCIIEIOBATEIbCKUE YUPEXKICHHS, BBICIIME IOPUIUYECKUE Yy4yeOHbIE
3aBEJCHUs,  NPaBOBbIE  OTHENbl, CEKTOpa B  OTPAaclE€BbIX  HAy4HO-
HCCIIEIOBATEIbCKUX HWHCTUTYTaX, KakK Hamnpumep, B HCTUTYyTE SKOHOMHKHU
HanuonanbHoii akajgemMunm Hayk benapycu, Heropuauyeckue oOIECTBEHHbIE
o0beIMHEeHUS, KaK K mpumepy, BeeoOmas kondenepanus npodcorozon (BKII).

N Bcé xe, B nene GopmupoBaHus obuiero npaBosoro npocrpanctsa CHIT
MexayHapoIHbIN COI03 00IIECTBEHHBIX 00bEIMHEHUI IOPUCTOB 3aHUMAET 0co00e
MECTO.

DOTO Ha CEroJHAIIHMM JEHb €IMHCTBEHHAas Ha mnpoctpaHctee CHI
MEKIyHapOIHAs HEIMPaBUTEIbCTBEHHAS OopraHu3aunusi, 00BbeIUHSIONIAS
acCOLMAalUN U COI03bI IOpUCTOB cTpaH CoapyKecTBa, U B 3TOM CBOEM KadyecTBE, B
TOM YHCJIE, IPEACTAET KaK BaXKHbII HHTErPAllMOHHBIN OPOEKT.

MexayHapoIHbIA COI03 IOPUCTOB Yxe B (eBpaie 1992 roga ycTaHOBUI
pabouue, nenoBsie oTHOIIEeHU ¢ Mcnonkomom CoapykecTBa, psioM OpraHUu3aluii
npaBoBoro corpyanudectsa CHI' u Ha npoTsbkeHun Bcex mpomenmux 30-tu jet
HEM3MEHHO MPOBOJUT KypC Ha OKa3aHUE COJEHUCTBUS HHTErPALMH, Pa3BUTHIO
cCOTpylHHMYECTBa M JpykObl HaponoB cTpaHn CoapyxectBa HezaBucumbix
['ocynapcTs. D10 siBIsieTcs: aOCONOTHBIM MIPUOPUTETOM JesiTeNibHOCTH Coro3a.

B cBs3u ¢ Bo3pacTtaHueM 00BEMOB B3auMMoOJEWCTBHUS MeXayHApOIHOTO
cotoza wopuctoB u CHI', mo B3auMHOMY COrjJacoBaHUIO OpraHu3alui, OBLIO
npuHATO perieHue o0 u3zbpanuu npencrasurens Mcmonkoma CHIT 3aynansckoit
Jlapucet KOHCTaHTHHOBHBI B COCTaB BBICHIETO IOCTOSIHHO JEHCTBYIOLIETO
PYKOBOJAIET0 Oprana MexIyHapoAHOro coro3a opucToB — KoopAanHAIIMOHHOTO
coseta Coro3a.

O coBpeMEHHOM YypOBHE OTHOILIEHUUA MeEXIyHapOIHOTO COI03a IOPUCTOB U
CHI' cBUIETENBCTBYIOT X COBMECTHBIE JI€a,
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B cBa3u ¢ 3aceganuem 18 nmexabpst 2020 roma CoBeTa TJlaB rocynapcTB
ConpyxectBa HeszaBucumbix ['ocymapctB B (opmare BHACOKOH(DEpEHUUU WU
ol00peHrs Ha HEM OOHOBIEHHOM KOHUENUMU AanbHedmero passutus CHI, a
TAaK)K€ YTBEPKIEHUSA IIJJaHA OCHOBHBIX MEPONPHUATHN MO €€ peanu3auuu
Mexnaynapoanbsiii Coro3 IOpPUCTOB OPraHU30BAI IMOATOTOBKY 3aKIKOYEHUS Ha
npoekT Konuenuuu paneHeiimero passutus ConpyxectBa HeszaBucHMBIX
['ocymapcTB, a Takke MNOArOTOBKY 3akitodueHuss Ha mnpoekt CornamieHust o6
MH(OPMAIIMOHHOM B3aMMOJEHCTBUM rocyaapctB - yuyactTHukoB CHI' B oOnactu
U(POBOTO pa3BUTHSI.

MexayHapoJHbII Coro3 IOpUCTOB oOcyaun Ha  3acelaHuu
Koopannanmonnoro CoBeta IIoCTOSIHHOAEHCTBYIOIIETO PYKOBOISALIErO OpraHa
Coro3za, no noknany Ilpencenarens Koopaunammonnoro Coseta Akagemrka PAH
Xaopueoii T.f. Bompoc o «O 3amavax MexayHapoaHoro Coro3a HOPHUCTOB IO
peanuzanuu o6HoBieHHOM Konuenmuu nansHeimero passutus CoapyxkecTBa
HesaBucumeix ['ocynapcrs.

3a nepuona ¢ geBpains 1992 roga Tonbpko Ha 3acenanusx KoopauHalmoHHOTO
coBeTa MexayHapo/IHbII CO103 I0pUCTOB MpaBoBbie podiembl CHI™ obcyxnan 16
pas.

BaxxubiM HampaBieHueM (pOpMUPOBAHUS €IMHOTO MPAaBOBOIO MPOCTPAHCTBA
ABJISIETCS  JEATENIBHOCTh MEXIyHapOJAHOTO COK3a IOPUCTOB IO pean3aluu
KPYIMHOMACIITA0OHBIX MEXKIOCYAapCTBEHHBIX, HAIMOHAIBHO-TOCYAApPCTBEHHBIX U
OOIIECTBEHHBIX MPOECKTOB.

O6 oaHOM M3 BaXKHEHIIMX M3 HUX Mbl yke roBopuiu. I10: Coapyx’ecTBO
HezaBucumbix 'ocygapets (CHI') - oguH U3 caMbIX BaXKHBIX U CaMbIX 3HAUMMBIX
reONOJUTUYECKUX IPOEKTOB U g Poccuu, U 1 Ipyrux rocy1apcTB-y4aCTHUKOB
U s JIIoAEH, OJKUBYIIMX B 3THMX TrocynapcrBax. B ero peanusanuu
MeXayHapOoHbIM COI03 IOPUCTOB ydacTBYeT ¢ siHBaps 1992 ropa, paccmarpuBas
ATO HarpaBjieHue paboThl KaKk CBOM aOCOIIOTHBIN MPUOPUTET.

HazoBéMm u npyrue KpynmHoMaciTaOHbIe MPOEKTHI:

e KOHCTUTYLHOHHOE CTPOUTENIBCTBO, MOArOTOBKA MPOEKTOB KOHCTUTYLHUN
HOBBIX HE3aBUCUMBIX TOCYAAPCTB.

OTO CHOXHEMIIMH W OTBETCTBEHEWIIMI NPOEKT, B MOJATOTOBKY U
peanu3anuio KOToporo MexayHapoaHbI COI03 IOPUCTOB BCEIENO ObLT BOBJICUEH
cpa3y nocine pacnaga CCCP. IlpencraBurenn MexayHapOJAHOTO CO03a FOPUCTOB
BOLUIM B COCTaB KOHCTUTYLUMOHHBIX KOMHMCCHUH, KOHCTUTYLIMOHHBIX COBEIIaHUMH,
paboyux M HKCIEPTHBIX TPYII U MPUHUMAIIA HEMOCPEACTBEHHOE Y4YacTHE B HX
pabore.

[Io oOmemMy MHEHHI0O TeX, KTO YYacTBOBal B KOHCTUTYILMOHHBIX
COBEIIAHMSX, KOMHUCCHUAX, pabouMx Tpynmax, TaM Oblla HHTEpecHas, IOo-
HACTOSILIEMY TBOpYECKas, XOTS W OYEHb HaNpsDKEHHAs, a Moayac Jaxe
U3HYpHUTEbHAs paboTa.
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B Takom pexume paboTtanu Aaxke TJIaBbl HEKOTOpBIX TocyaapctB. Ha
MEXAYHapoIHONW  KoH(pepeHuuu, nocBsuleHHOW 15-metuto  Koncturynuu
Kazaxcrana, I[lpesunent ctpansl Hypcynran AOumesnu HazapbaeB pacckazai,
KaK JINYHO, OH, Kak [Ipe3uneHT cTpaHbl, MpU BCEH €ro 3aHATOCTH, 3a00TaxX U
o0s3aHHOCTSX, paboTan Haja mpoekToM (OCHOBHOTO 3aKOHa, KAaKOe KOJUYECTBO
KOHCTUTYLIMI Pa3HbIX CTPAaH OH M3YYMII U JaXKE€ 3aKOHCIIEKTUPOBAI.

U 6naro, 4To BeIMKHE TPYAbl BCEX, KTO y4aCTBOBAJ B pa3pabOTKE MPOEKTOB
OCHOBHBIX 3aKOHOB HOBBIX HE3aBUCHUMBIX TOCYJApCTB, YBEHYAIHCh CTOJb
JOCTOMHBIM  pE3yJIbTATOM. OJTOT pe3yldbTaT u3BecTeH. JlelcTBymoume B

OOJBIINHCTBE CTpaH CHI’ KOHCTI/ITV]_II/II/I IIPHU3HAIOTCA B MUPC KaK

COOTBCTCTBYIOIIIMEC 3aJadaM JCMOKPATHYHOI'O O6HICCTB8.. OHH_OoTpakaroT O6H_II/I€

TCHACHIIMY MHUPOBOI'O KOHCTHUTYIIMOHHOTI'O ITPOLICCCA.

e Cypne6Ho-ipaBoBass pedopma, COBEPIICHCTBOBAHHE IMPABOCYIUS Ha
npoctpaHncTBe CoapyKecTBa.

MeXnyHapOoIHBIM COI03 IOPUCTOB B pealii3allMy 3TOTO MPOEKTa HAIECJIECH Ha
BCEMEPHOE COJEHCTBHE M3YYCHUI0O W BHEJIPEHUIO OMbITa pePOpMHUPOBAHUS
CyZeOHBIX CHUCTEM U OCYIIECTBJICHHUS MPABOCYIUs B JPYyrux crpaHax. B stom
MeXayHapOoJHbIM COI03 IOPUCTOB TECHO B3amMoAeucTByeT ¢ Coro30M cyaen u
npokypopoB @enepansHoro BepxosHoro cyaa ['epmanuun. s atoro B 1991 rony
UMH OBUT YUpeXAEH MOCTOSHHO JCHCTBYIONIUN MEXIYHAPOIHBIH CEMUHAp IO
aKTyaJIbHbIM NPOOJIeMaM COBPEMEHHOro mpaBocyaus. 3a mpomenamue 30 jer B
nanHoM ¢opmate mnpoBeaeHo 23 cemuHapa. B ToM uwmcie, 8 cemMuHapoB - B
Poccun, 6 - B I'epmanun, 3 - B Apmenun, 2 - B Kazaxcrane, 2 - B YKpauHe, 1o
olHOMY ceMuHapy B AsepOaiimxane, benopyccun wu JliokcemOypre, 2
KoH(pepeHIuu npoBeaeHbl B Apmenun u no oaHoi Kondepenmuu B Kazaxcrane u
Ykpaune.

Ha cemunapax u kondepenmusx 3aciymano 404 nokiaza, ¢ KOTOPBIMH
BBICTYIIWIIM 375 cynei u 29 npoKypopoB.

OcHOBHasi 1eb MPOBOAUMMBIX B JaHHOM ¢dopmMaTe CEMHHApOB U
KOH(epeHIuid — BCEMEPHO COJICHCTBOBAThH OCYIIECTBICHHUIO CYACOHO-IPABOBBIX
pedopM, COBEPIICHCTBOBAHUIO MPABOCYIUS HAa TMOCTCOBETCKOM MPOCTPAHCTBE
MOCPEJCTBOM U3YUYEHHUs M BHEJIPEHUS OIbITA IPYTUX CTPAH.

o  @®opMHpOBaHHE TPAKIAHCKOTO OOIIIECTRA.

MexayHapOoHbIA COI03 IOPUCTOB KAaK OJWH W3 BaXKHEUIIMX HHCTUTYTOB
IPaXKIaHCKOTO 00IIIeCTBa BCEH CBOEH NIESITEILHOCTRIO CIIOCOOCTBYET JOCTHKECHHIO
OOIIICHAITMOHAIBHOW KOHCOJIUJIAIIMK, PA3BUTHUIO JIEIOBOTO COTPYIHHYECTBA C
OOIIIECTBEHHBIMU ABIKCHUSIMU W opranuzanusMu. Ocoboe 3HaueHune Coro3
npuaaéT B3aUMOJICHCTBUIO u Pa3BUTHIO COTPYJIHUYECTBA c
«podecCuOHANTBHBIMUY» 00bEIMHEHUSIMH IOPUCTOB, KAKI0€ U3 KOTOPBIX SBISACTCS
BeChMa  BaXHBIM  HHCTHUTYTOM  TpaxaaHckoro  obOmectBa.  Ceromus
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MexayHapoaHbIli COI03 IOPUCTOB oObeAuHsieT 47 HenpaBUTEIbCTBEHHBIX
opraHu3auui u3 24 crpas.

KpoMe ynoMsiHyTBIX KPYNHBIX NPOEKTOB MEXIyHAapOIHBIM COH3 FOPUCTOB
pemaer 3agayd  (OPMHUPOBAHUSA €AMHOIO MPABOBOIO MPOCTPAaHCTBA U TpHU
MPOBEJICHUH 3HAYUTEIHHOTO YHCJIa MEPOINPUSATHH, OTKIMKAsACh Ha MOTPEOHOCTH
MPAKTUKUA. DTO, KaK MPABUIIO, LEIEBBIE MEPOIPUATHUS 110 KOHKPETHBIM IPABOBBIM
npobiemam, Kak Harpumep, nposenéHHas Coro30M IOPUCTOB MO MPEASIOKEHHUIO
MUl P® mexnynapoaHas KOHGEpeHIMs MO MPaBOBBIM MpobOeMaM KOPEHHBIX
MaJIouuciIeHHbIX HapoaoB (B ['o kopeHHBIX HapoaoB mupa, oObsaBiIeHHbIT OOH)
WIM TIEpBasi MEXJyHapoaHasi KOH(PEPEeHIHsI Ha MOCTCOBETCKOM MPOCTPAHCTBE IO
0aHKOBCKOMY €1y, KOTOPYIO OpraHu3oBajl MexXayHapOJHbIH COI03 IOPUCTOB IO
npocsbe OaHKOBCKOro coodmectBa. KoHgpepeHuMs npoBeaeHa COBMECTHO C
CoBetom @epnepanvHoii pe3epBHOM cuctembl CIIA. B stom ke pany
opranu3oBaHHas Coro30M MeXAYHapoJHasd KOH(PEpeHIHs « DHEPreTuKa U MpaBo»
no npeoxenuto Poccuiicko-amepukanckoit komuccuu (I'op-UepHoMbIpauH).

I[To npocsbe 3akoHomaTenpHOro coOpanus ropoaa CeacTomous
MexayHapoJHbIM COIO30M IOPUCTOB MPOBEJAEHA KOH(EPEHLHs IO MPABOBBIM
npobiemam B ycioBusx uHTerpauuu Pecnyonuku Kpeim u ropona ®@eaepanbHOTO
3HaueHus1 CeBacTomousi B IPaBOBOE U YKOHOMHUUYECKoe npoctpaHcTBo Poccun. Ilo
Ipock0e CIOPTUBHOTO cooluiecTBa MexnyHapOAHbIN COI03 IOPUCTOB Y4acTBOBAJ
B opranuzanuu B 2017-2019 rr. 4-x MeXJ1yHapOIHBIX KOH(PEPEHIIHI MO MPaBOBBIM
npobJyieMaM CIopTa.

B 3aximtouenun, mo3BosbTe emi€é pa3 mnooOiarogaputh KOHCTUTYLIMOHHBIN
CoBer PecnyOnuku KazaxcTtaH 3a MOArOTOBKY COAEPKATEIbHOW HAy4YHOMU
nporpammbl CuMno3nyma, 3a 00€CleYeHHE CTOIb BBICOKOIO IMPEACTABUTEIHCTBA
YYaCTHUKOB M3 pa3HbIX CTpaH, a BCEM HaM JKEJIal HHTEPECHBIX U
COAEPKATEIbHBIX TUCKYCCHUM.
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The public data service: sovereign, economic and social issues

The administrations manage many databases essential to the functioning of
the country. In France, it may be those collected by the identification database of
companies which allows their registration. We can also cite the land register or the
national identification directory of natural persons which assigns each individual a
social security number. These datas are of both strategic and economic interest to
public authorities.

The state, which has long benefited from a sort of monopoly in this area,
now faces competition in the new digital economy from private French and foreign
players who have created their own repositories. These private operators have
significant financial resources, flexibility in their operation and an aptitude for
innovation which enable them to compete more and more with public authorities.
The "de facto standards" they establish compete with state standards, which calls
into question what can be called "the informational sovereignty of the state".

We can mention, for example, the company Bloomberg which competes
with the national institute of economic statistics by offering to companies - and in
particular to French companies - its own identification number.

The same observation can be made in areas other than that of data collection
and use. The recent example of the attempt to create a cryptocurrency at the
initiative of Facebook the "libra" - later renamed "Diem" - demonstrates that
competition from private operators can extend to sovereign domains.

As stated in June 2019 by the Italian guarantor for the protection of personal
data, Antonello Soro, this example shows that "huge parts of power are gradually
changing hands from states to private entities". He adds that "if the sector is not
quickly linked to the principles of democratic governance, we risk ceding much of
our rights to a handful of digital, data-driven monarchies."

To come back to the question of data, if state authorities want to resist
competition from internet giants, and ensure that the data they collect and use does
not lose their status as a repository, they must necessarily promote their wider
dissemination.
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Apart from this strategic interest, the free distribution of reference data is of
economic interest on two different levels.

On the one hand, if any economic transaction generates costs related to its
realization, the free availability of public data, in free and open formats from a
platform accessible to all has the effect of reducing these costs. This is the purpose
of the website data.gouv.fr s, the first version of which was launched in December
2011 and which is currently operated by Etalab, which is a mission placed within
the Interministerial Directorate for Digital and Information System and state
communication.

On the other hand, the use by the public and private sectors of free and open
data allows the creation of new products and services and therefore fosters
innovation.

It 1s to meet these strategic and economic imperatives that the law for a
digital republic of 2016 created the public data service.

We will discuss the genesis of this public service, its construction and the
data concerned and its governance.

I- Genesis of the public data service

The concerns mentioned above are old since they already appear in a speech
delivered in 1997 in which the Prime Minister at the time referred to the existence
of "essential public data (which) must now be accessible to everyone free of charge
on the Internet".

Following this political declaration, the executive had drawn up a
government action program entitled "Preparing France's entry into the information
society" made public in January 1998.

The objective was to facilitate the exercise of active citizenship and
promote the development of industry and the information market through the use
of new technologies. One of the major axes of this project to modernize public
services was to promote citizens' access to the administration, and in particular to
public information.

The Interministerial Committee for the Information Society of January 19,
1999 then specified new actions in terms of the dissemination of public data,
consisting in particular of expanding the free online posting of public data.

At the same time, a first attempt to define the concept of “data essential for
the economy” appeared in the Mandelkern report of 1999. This concerns data “the
availability of which is an essential condition for the exercise of rights of the
citizen, as well as those of foreigners residing on our soil ”. In principle, therefore,
they concern the relations of citizens with the administration and all public bodies.

But subsequently, the notion of essential data disappeared from studies and
reports, before being the subject of constant attention from 2014. The emphasis is
then placed again on "the importance of highlighting establish an effective
governance system for these essential datas, which the State must ensure the
dissemination in the most optimal way possible ”. This public data governance
requirement represents a general interest, which will lead to the recognition of the
existence of a public data service.
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The recognition of this public service is the result of a slow process, linked
to the proliferation of databases, technical progress and an awareness of the public
authorities of the need for their involvement in this area.

The attention of the public authorities was initially focused on public legal
data which will give birth to the public service of the dissemination of law via the
Internet. According to a decree of August 7, 2002, this public service is "intended
to facilitate public access to the texts in force as well as to case law" and it makes a
large number of legal data freely available to the public. It is this text that creates
the website called Légifrance, which is still active today. Article 2 of the decree
provides that all the legal data referred to are accessible, directly or through the
establishment of links, on this site which is placed under the responsibility of the
Secretary General of the Government and operated by the Directorate of Legal
Information.

The advent of the public data service will make it possible to take into
account other types of public data, while limiting its scope to reference data only.

II- Construction of the public data service

The notion of essential data, as it emerged from the end of the 1990s, is no
longer confined to legal datas alone. The state produces a lot of "basic datas",
"pivot datas" or "key datas" in a large number of areas. These datas can be used by
businesses and citizens to develop new services.

This concern already appears in the Mandelkern report of 1999. It also led to
the creation in 2014 of the post of general data administrator under the authority of
the Prime Minister. He is a sort of French-style "chief data officer", whose role is
to best prepare the French state for the digital revolution. According to article 2 of
the decree, its role is to coordinate "the action of the administrations in matters of
inventory, governance, production, circulation and wuse of data by the
administrations". Its mission is also to improve the use of these datas and their
circulation, while respecting the protection of personal datas and secrets protected
by law, in particular the secret of national defense.

The decree of September 16, 2014 was repealed by the decree of October
25, 2019 which created the information and communication system of the State
and the interministerial digital direction (DINUM).

This new leadership, which is under the authority of the Prime Minister, is in
charge of the digital transformation of the state. More precisely, according to
article 1 of the decree “the information and communication system of the State is
made up of all the infrastructures and computer software services making it
possible to collect, process, transmit and store in digital form the data which
contribute to the missions of State services and bodies placed under its supervision
. In accordance with article 6 of the decree "it contributes to the implementation
of the public service of reference data". Now, according to the same article, it is the
interdepartmental digital director who exercises the function of general data
administrator.

This reform of the organization of State services is a late consequence of the
consecration of the public service of data by the law of October 7, 2016 for a
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digital Republic which defines its mission as consisting in the "provision of
reference data to facilitate their reuse ”. It is therefore not a question of creating
new categories of data but of constituting a "structuring element" of the new data
infrastructure. In other words, as the impact study of the law of 2016 explains, it is
a question of "constituting, in a very dense universe of datas and whose sources are
not always identifiable or controlled, a resource reliable and authenticated by the
public authorities . In other words, the creation of this public service responds to a
"need for abundant and quality data".

We do not need to pay special attention to the terminological development
which has consisted of moving from the notion of "essential data" to that of
"reference data". The new terminology is certainly more in line with the will
displayed by the legislator. It is not only a question of insisting on the economic
value of these datas but also of showing the will to put the public power back at the
center of the game by recognizing the referential character of these available data
and above all by recognizing the existence of 'a public service mission.

The public data service does not identify with a particular public law legal
person. In reality, it is all the administrations that contribute to the public service of
data. Thus, as the report of the Law Commission on the Law for a Digital Republic
explains, "each administration producing reference data (is responsible) for the
public service for its data". This is the case of state administrations, but also that of
local authorities which must respect quality standards imposed by the state which
may be old. Such is the case, in particular a decree of December 19, 1994 relating
to the communication to the property tax center or to the cadastre office of the
alphabetical list of municipal roads and the numbering of buildings.

II1- Data concerned

Only the so-called “referenceu*” data fall under the public data service.
While the law of October 7, 2016 does not give a precise definition of this notion
of essential data, it specifies the identification criteria and it lists nine data sets that
fall under this category.

The definition of the notion of reference data appears in the impact study of
the law of October 7, 2016. It is “the data available, widely disseminated and used
by a plurality of public and private actors, and of which the quality is recognized
by the State . It is because they have these characteristics and because of their
economic and strategic value that it is important to ensure their availability to the
public and their reuse.

In the broad sense, according to article L. 321-4 of the Public Relations and
Administration Code, reference data is “public information” which appears in
documents communicated or published by the administrations referred to in article
L. 300-2 of the same code. They are therefore "documents produced or received,
within the framework of their public service mission, by the State, local authorities
as well as by other persons governed by public law or persons governed by private
law responsible for such mission ”.

However, not all "public information" is - far from it — reference data.
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The criteria for identifying reference data are listed in Article L. 321-4 of the
Code of relations between the public and the administration:

-First of all, a reference data must constitute "a common reference to name
or identify products, services, territories or people". This is what the 2017 Data
Deputy Head's Report calls "pivotal data" or "key data". This is the case, to use an
example mentioned above, with the SIRET number which identifies, using a series
of 14 digits, the establishments of French companies as well as associations.

-Then, the reference data "are frequently reused by public or private persons
other than the administration which holds them". It is the fact that they are
frequently reused, that they serve as standards, that give them value in the context
of the new digital economy.

-Finally, “their reuse requires that they be made available at a high level of
quality”. In other words, the infrastructure that constitutes the public data service
must be an "efficient and quality infrastructure".

In fact, data, just like roads or telecommunications networks, can be
considered as “essential and critical infrastructures” for the development of the
new digital economy. The Secretariat for National Defense and Security does not
hesitate to speak of “infrastructures of vital importance” which is explained by the
fact that they “contribute to the production and distribution of goods or services
essential to the exercise of State authority, the functioning of the economy, the
maintenance of the defense potential or the security of the Nation .

To constitute a true reference, these datas must not only be easily available
and accessible at all times, but also be up to date, which is an essential condition
for their reliability for users. By way of illustration, the data in the database of the
administrative organization of the State and public services are refreshed once a
week and it 1s expected that the time limit for updating a datum in the repository
cannot be greater. at 2 months.

Following the adoption of the law for a digital republic, a decree of March
14, 2017 created article R. 321-5 of the Code of public relations and administration
which identified nine data sets of reference, without any claim to completeness.

The choice was made to launch this public service from historical databases,
produced by administrations whose collecting and disseminating information is, so
to speak, the profession ". This applies, for example, to the national institute for
economic statistics or the national geographical institute.

Between 2017 and 2020 no new category of reference data was created. The
report of the Bothorel mission of December 2020, however, recently affirmed the
need for "the public data service (to be) extended to new sets of reference data to
increase their quality and availability".

The different categories of reference data are all listed on the data.gouv.fr
platform. Four of them make it possible to list companies, associations,
administrations as well as trades and jobs. The other five compile and structure
geographic data.

It's about :

-the business directory

-the national directory of associations
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-the basis of the administrative organization of the State and public services
(this is an institutional directory which constitutes the reference base for
identifying and contacting all the structures of central administrations).

-The official geographic code which constitutes the official nomenclature of
municipalities, departments and regions in particular.

-The cadastre

-The graphic plot register which is a reference base for the occupation of
agricultural land. It serves as a reference for the instruction of aid from the
common agricultural policy.

-The large-scale repository which is a kind of geographic data infrastructure.

- At last The operational directory of trades and jobs

Conclusion

The main purpose of the law for a Digital Republic of October 7, 2016, by
creating the public data service, was to structure this public service, define its
principles, but in no case to create public data. It is indeed, as stated in the impact
study of the law "to constitute, in a universe of very dense data and whose sources
are not always identifiable or controlled, a reliable resource authenticated by the
power. public ”.

A Decree of March 14, 2017 therefore identified a first set of nine data sets,
qualified as reference data, but it is not intended to be exhaustive. Other texts will
have to intervene at a later date to integrate other datasets into the scope of the
public data service.

The challenge, for the future, will be to determine the scope of the public
data service, which must be broad enough to include datas that has the
characteristics referred to in Article L. 321-4 of the Code of relations between the
public and administration and also small enough to remain governable. It will
therefore be up to the public authorities to select the essential data sets. In addition,
as illustrated by the example of the National directory of associations which is not
disseminated in its entirety because it includes the names of the presidents of
associations as well as their personal addresses, the stake will in particular open all
the essential data to the general public, but allow certain authorized persons to
have access to essential data relevant to them. As an author writes: “by
paradoxically moving away from the open data logic that underlies the device, the
objective is to disseminate the data, not to* everyone ”, but to “the right person”.
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Saeed Marie,
Chief Justice of the Supreme Constitutional Court
of the Arab Republic of Egypt

The steps taken by the Court to use the internet
for strengthening the rule of law

Distinguished and honorable guests,

In this brief speech, I would like to present to you the stages that the
supreme constitutional court has taken to put into effect the role of internet in
accomplishing the supremacy of law and to enable the people to exercise their
constitutional rights to litigate. Through summing up these stages we will be able
to recite them in the following steps:

First: the court was so profound on establishing a database to be accessible
to the public, including all the rulings and decisions that had been issued by the
court since its establishment till the last court hearings held and updated up to the
present day.

Second: the court has established an internal database through which all
lawsuits are proceeded since the date of registration till their issuance and then to
be electronically filled on the court website. In addition to filing them in the court
records.

Such database includes the steps taken to proceed the lawsuit through its
various steps starting from their submission before the commissioner’s board all
the way through the hearing of the case up till the issuance of decisions and
publishing them.

Third: The database system allows the litigants to review and follow up
their lawsuits electronically through its various steps.

Fourth: The database system has been developed to make it accessible to
litigants to file their lawsuits before the court through the internet, however,
putting this system into action depends on updating the procedural legislation that
undertakes these means and regulates them. And it is worthy to say that the state
makes relentless efforts in this field. It works on establishing a legislative system
to upgrade the procedures of filing the lawsuits through the internet before all
courts not only before the constitutional court. When such legislative system is
issued, the court will proceed to implement given that the information
infrastructure exists and ready to deal with .This is just a short sum up of the steps
to be taken by the court to use the internet to strengthening the rule of law

I would like to express my pleasure to participate in this honorable
gathering with your presence.
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