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Kavipat MM,
KazakcmaH Pecnybaukacsi
KoHcmumyyusnelk KeHeciHiH Teparacs!

KagipmeHgai Kacbim-)XomapT Kemenynbl,
KypMeTTi KoHpepeHUMsFa KaTbiCyLbInap,
XaHbIMZap MeH Mbip3anap!

KoHCcTuTyumss - eremeHgi KasakCTaHHbIH 6epik ipretacbl, Tayenci3gikTiH
TeHAecci3 TapTybl. On kabblngaHFaH C9TTeH 6acTan TaFAblp TOFbICTbIPFaH
KeNyNTTbl XaNKbIMbI3AblH, TaTy/blfblHa >X9HE eNAirimMisfiH HblFatoblHa TYFbIP
6onbin keneai.

A3aTTblK, anfanbl aTkapFaH 6apablK icTepiMi3giH anTblH TapasblCbiHA
aHanFaH 6yn KacTepi Kykatka 6ubla XrblpMa 6ec XbIn TONAbIM OTbIpP.

Cisgepai KasakctaH Pecnybnukacbl KOHCTUTYLMACBIHBIH, MeperTolbiIMeH
KyTTbiKTan, GopyMAbl allblk Aen XKapusanayFa pykcaT eTiHizgep.

YBaxaemblii Kacbim-)XomapT KemeneBuy, Joporve y4acTHUKM KOHrpecca!

Ana nwoboro Hapoga KOHCTUTYUWMS, OCHOBaHHAas Ha 06LLenpU3HaHHbIX
LEeHHOCTAX, ABNSETCA rapaHTOM CTabuNbHOCTU U MOCTyNaTeNbHOro pasBuUTUS.

BcrynneHne KasaxctaHa B 3MOXy rocyfapCTBEHHOW He3aBUCKMOCTU
06bEeKTVBHO BOCTPe60Bano HOoBYO KOHCTUTYLMIO CTPaHbI.

OTnpaBHble Hadana W NPUHUMNMANBHbIE OPUEHTUPbl Ka3axCTaHCKOMN
MOJENIN KOHCTUTYLIMOHHOTO Pa3BuTUS 6b11n onpeeneHbl Ha pecnybanKaHCKOM
pedpepeHayme 30 asrycta 1995 roga. Mo vHuumatmee lMepsoro lMpe3ngeHTa
KasaxctaHa HypcyntaHa A6buwesnya HasapbaeBa B npouecc ornpegeneHuns
KNHOYeBbIX COCTaBNAOLLUNX KOHCTUTYLIMOHHOM NAEHTUYHOCTM Ka3axcTaHa 6biiun
BOBJ/IeYEeHbl BCe C/1I0M 06LLecTBa N MexXAyHapoAHble akcnepTbl. C caMmoro Hayana
KOHCTUTYLIMOHHO-NMPaBoBas nonntuka KasaxctaHa Oblia Hanpae/ieHa Ha
yKpenieHe OCHOB rocylapCTBEHHOCTM NPW LUMPOKOM yyeTe 06LLenpu3HaHHbIX
CTaHAAPTOB U HaLMOHAaNbHbIX TPAAULMIA.

Bce 3T rogbl MOCPeACTBOM  YTBEPXAEHUS BbICLUEA  HOPUANYECKON
cvnbl KOHCTUTYLMM 11 BCEMEPHOM peanmsaunn ee roTeHUMana nposBefeHbl
KapAnHanbHble pedopMbl, 0becneveHo popcnpoBaHHOE pa3BUTNE CTPaHbI.

AZleKBaTHO 3anpocaM CoBepLLUEeHCTBOBAaaChb 1 cama KoHCTUTYLMS.
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YBaxaeMble y4acTHUKN KoHbepeHunn!

HObuner KoHcTuTyumm coenan ¢ 10-netmem A3maTckor accouynaumn n ee
yeTBepTbiM KoHrpeccom. s Hac 60/bLuas YecTb M OrpOMHas OTBETCTBEHHOCTb
NPOBOANTbL CTO/b BaXHble MEPONpPUATHUS.

B paboTe «KkoHbepeHUMM B OHNAWH pexume MPUHUMAIOT Yy4yacTue
PYKOBOAMTENN FOCYAAaPCTBEHHbIX OPraHOB CTPaHbI, Aeneraunm MexayHapoAHbIX
opraHusauuii, npeacesaTenss  OpraHoOB  KOHCTUTYLMOHHOrO  KOHTPONS,
BUAHble 06LlecTBeHHble AesTenn U WN3BeCTHble yyeHble 6onee 20 cTpaH.
Yepes cneyynanbHbIvi KaHan B ceTu you-tube v NpsMyro TPAHCASLUMIO Ha cainTe
KoHctuTyumoHHoro CoBeTa OHa AOCTyMHa o06LecTBeHHOCTM KasaxcTaHa u
CTpaH-NnapTHepoOB.

ACHIPLbI TUTYLMACHI - K¥KbIK YC
“RRAM H#bll‘}?br:‘):l(aHELI‘lEMnEKETTIH ™I

~ (KOHCTUTYLIUS! XXI BEKA - BEPXOBEHC
IlEH:‘OCTh YENOBEKA W 9®®EKTUBHOCTb

XX| CENTURY CONSTITUTION - RULE OF LAW,-
VAI:UE OF PERSON AND EFFECTIVENESS OF STATE»

ITYLARNMK COTTAP MEN EATAMA IV KONTPE

COUMALIAM ATHATCKAX KOWCTATYLIMOMHBIX IV CONGRESS OF THE ASSOCIATION OF ASIAN €

i AC
YWMAACTBIFubM ¥ KOHTPEC CYI0B W IKBUBANENTHBIX MHCTHTYTOB courTs anp EquvALENT msTrTUT SIRETIIN
B ,

"= YHAPOAHAR KOHMDEPEHLUA International conferdlt
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HypcyntaH HASAPBAEB,
KazakcmaH Pecny6aukacsiHbIH
TyHrblw Mpe3udeHmi - Enbacel

KypmeTTi KoHpepeHUMsFa KaTbiCyLbinap!

MemnekeTiMi3 6eH XankbIMbI3  YWIiH MaHbI3abl KyH - KasakcTaH
Pecnybnumkacbl KOHCTUTYLMACBIHBIH, 25 XbINAblIK MepenTolibl KapCaHblHAA OTirM
OTblpFaH popymFa KOLL KengiHizgep.

1995 xbinFbl 30 Tambi3ga XannblynTTelk pedepeHaymaa 6i3giH, enimisgin,
Heri3ri 3aHbl KabblngaHabl.

Tayenciz KasakCTaH TapuXbIHbIH XaHa napafbl allblbIf, OHbIH, dpi Kapaw
AAMYbIHbIH 6acbIMAbIKTapbl MeH BEKTOP1apbl alikbIHAANAbI.

AtTa 3aH  9/IeMAiK  epKeHMeT  XKeTICTiKTepi  MeH  Ka3akCTaHAblK
KYHABINbIKTapAblH, 94N 3pi TeHrepiMAi yrneciMiH HbIFalTbIN, MeMIeKeTTiK
KYPbINbIM MMPaMNAACbIHbIH ipreTacbiHa aiHanibl.

Bi3 Kynni KOFaMHbIH, Wriniri ywiH enjid KapkbliHAbl Aamy CTpaTeruscbiH
TaHAan, ocbl Xblngap iwiHge KOHCTUTYUUAHBIH, PYXbl MeH 3p KaFuJacblH KaTaH,
CaKTay >OJblH YCTaHbIM KesieMis.

Kasipri TaHZa 6apnblk en, COHblH iWwiHAe Ka3akCTaH JAa XahaHAblk,
naHAeMUAHbIH TapanybliHa 6aiNaHbICTbl KUbIH Ke3eHAi 6acTaH eTkepye. KayinTi
JLepT KoFaM eMipiHiH kenTereH casanapbiHAaFrbl, Scipece, Kap>Xbl-3KOHOMUKANbIK,
XHe an1eyMeTTiK Macenenepi yWbIKTbIpbIn Xibepai.

Byn cbiH-KaTepre Tek Xa/blKapanblk KOFAMAACTbIKTbIH bipaeckeH KyLu-Xirepi
apkblnbl FaHa TeTen 6epe anambi3.

MemnekeTiMi3ZiH, an1eyMeTTiK cunathl Typasibl KOHCTUTYLUANBIK, epexenep
6i34iH 3KOHOMMKAMbI3 YLiH KyaTTbl XahaHAblK AaFfapbIiC CanfapbiH eHcepyre
KeMeKTeCeTiH Heri3 60/bIM, TabbICTbl KbI3MET aTKapbIm OTbIp.

KasakcTtaH anemMHiH e3re engepi cUSKTbl Kasipri KMbIHAbIKTapAaH, CoOHAa-
aK, 60nybl MyMKiH 6acka fAa CblHaKTapZAaH C3TTi X9He a3 LWbIFbIHMEH eTepiHe
CeHIMAIMIH.

bi3 anemaik 3aH, FbUILIMbIHBIH,  €NiMi3fiH  KOHCTUTYUMANBIK — AaMy
ToXipmbeciHe gereH iNTUNaTbIH XOofapbl 6afanariMbl3.

KoHcTuTyumsnblk KeHecTiH A31a KOHCTUTYLMSAbIK COTTapbl KaybIMAACTbIFbI
MeH Eypasuns KOHCTUTYUMSAbIK, 6Gakbliay oOpraHAapbl  KaybIMAACTbIFbIHA
Tepafanblk, eTyi, Eypona KeHeciHiH BeHeums KoMuUCCUACbIMEH XX3He
KOHCTUTYUMANbIK 34N  COT  XKOHiHAeri  AyHUeXysinik KoHbepeHUUsIMeH,
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backa Ja KaybIMAACTbIKTAPMEH TbIFbI3  bIHTbIMAKTaCTbIFbl - Ka3akCTaHAbIK
KOHCTUTYLIMOHAIM3MHIH TabbICTbIIbIFbIH MOMbIHAAYAbIH aliKblH KepCeTKiLLi.
ByriHri ¢opym xaHe e3re e ocCblHAAM ic-Luapanap eTe MaHbl3gbl. Onap
KOHCTUTYLIMOHANN3MHIH ©3eKTi MacenenepiH bipnece Tankblnayra, MeMaeKeTTiH,
XOHe XanblkapasblK KOFaMAACTbIKTbIH, TyPaKTbl AaMybl YLUiH KOHCTUTYLMANbIK,
KYPbUIbICTbIH, AOKTPUHACLI MEH TaXipubeciH XeTingipyre MyMKiHAiK 6epegi.
KoHdepeHUnsFbl KaTbICyLLbLIaPAbIH, XYMbICbIHA TabbIC TienMiH!

YBa)kaemble yyacTHUKN KOHpepeHLmnn!

MNpVBeETCTBYHD BaC Ha 3TOM MpeACTaBUTeNbHOM GOpyMe, MpPOXoZsLlemM
B NpeAABepun 3HAYMMOW ANS Halleld CTpaHbl AaTbl - 25-neTHero tobused
KoHcTuTyummn Pecnybnmnkm KasaxcraH.

30 aBrycta 1995 roga Ha obLleHaUMoHanbHOM pedepeHayme 6bl1 NPUHAT
OCHOBHOIM 3aKOH Hallero rocysapcrea.

Bbina OTKpbITa HOBasf CTpaHMLA B UCTOPUM He3aBUCMMOro KasaxcTaHa,
onpezeneHbl NPUOPUTETbI N BEKTOPbI €ro AasibHeNLLero pa3BuTuns.

OcHOBHOM 3aKkOH 3akpenwn cnpasegnBoe W cbanaHCMpoOBaHHOe
coyeTaHme AOCTVMXEHUIA MUPOBOWN LMBUNM3ALMN U Ka3aXCTaHCKUX LieHHOCTewn,
ctan GpyHAAMEHTOM NMUPaMUZbl FOCyapCTBEHHOMO YCTPOMCTBA.

BbibpaB cTpaTernto noctynaTtesibHOro PasBUTUS CTPaHbl BO 6naro Bcero
06LLeCcTBa, BCE 3TV rodbl Mbl ciegyeM 6e3yCc/I0BHOMY CO6M0AEHUIO fyXa N BYKBbI
KoHcTUTyumm.

CerogHsa BCe CTpaHbl, B TOM yuncne 1 KasaxcraH, nepexuBatoT HenpocTble
BpeMeHa M3-3a pacnpocTpaHeHus rnobanbHon naHazemMun. OHa obocTpuna
npobnembl BO MHOrMX cdpepax O6LLECTBEHHOW XM3HW, B MepByl0 oyepesb
$1HAHCOBO- 3KOHOMUNYECKOW 1 COLMaNbHOWN.

AZeKBaTHbIA OTBeT Ha JaHHbli BbI30B MOXeT OblTb HaljeH TOoNbKO
COBMECTHbIMW YCUAVAMU MEXAYHAaPOAHOro coobLecTsa.

KOHCTUTYUMOHHOE MNONOXeHWe O COUMaNbHOM  XapakTepe Hallero
rocyAapcTBa CTasio Tor 6a301, KOTopas MOMOraeT Hallel 3KOHOMYKe MepexumTb
NoCNeACTBMS MOLLHOIO rnob6asnbHOro Kpusnca.

YBepeH, 4To KasaxcTtaH, Kak W Jpyrve CTpaHbl MUpPa, YCNewHo un ¢
MUHUMaNbHBIMU MOTEPSAMU MPeojosieeT He TONbKO CerofHsLIHue TPYAHOCTH,
HO 1 Apyrve BO3MOXHble Bbl30Bbl.

Mbl BbICOKO LEHMM BHMMaHMe, KOTOpOe OKa3blBaeT HalleMy OnbITy
KOHCTUTYLIMOHHOIO PasBUTUS MUPOBas rpUANYeckas Hayka.

MNpeacesatensctBo KoHCTUTYUMOHHOro CoBeTa B Accoumanmm
a3MaTCKMUX KOHCTUTYLMOHHBIX CyAoB W EBpaswuiickoin Accoumaumm opraHoB
KOHCTUTYLMOHHOIO KOHTPOAS, TecHOoe COTPYyAHMYecTBO C BeHeumaHCKowM
Komuccren CoeTa EBponbl 1 BcemrpHOI KoHbepeHLmen Mo KOHCTUTYLMOHHOMY
NpPaBoOCyAMtO, a TakKxke C JAPYrMMM accoumaumsaMn  CyXaT nokasatensamMmum
NPU3HaHWA YCMeLHOCT NOAX0A0B Ka3axCTaHCKOro KOHCTUTYLMOHaNN3Ma.

CerogHaWHWA  dopyMm 1 Apyrve noAobHble MeponpuATUS OYeHb
BaXHbl. OHM NO3BONAOT BMecTe 06CyxgaTb aKkTyajibHble  BOMPOChHI
KOHCTUTYLIMOHANN3Ma, Pa3BMBaTb AOKTPUHY W MPaKTUKY KOHCTUTYLIMOHHOrO
cTpouTenbCTBa B UeNsxX  yCTOMYMBOrO  pasBUTUA  rocygapctea U
MeXZyHapoAHOro coobLuecTsa.

Xenato yyacTHMKaM KOHpepeHLMN yCneLwwHOM 1 NA1o40TBOPHOM paboThl!




Kacbim->XomapT TOKAEB,
KazakcmaH Pecny6aukacsiHbIH
lpe3udeHmi

KypmeTTi KoHpepeHUMsFa KaTbiCyLbinap!

Bubin ATa 3aHbIMbI3Fa 25 Xbln ToNaabl.

1995 Xbinbl  ByKinxanbiKTblk,  pedepeHaymMaa KasakCTaHHbIH  XaHa
KoHCcTUTYumsChl Kabbingarnabl. TyHfbiw [pe3ngeHTiMis HypcyntaH o6ilybl
Hasapbaes ATa 3aHpbIMbI3fa UAesanblk TypFblAaH 6actamallbl 6onapbl. Ocbl ipreni
KY>KaTTbl 93ipaey XyMblCblH Enb6acbiHbIH, 63i 6ackapabl.

KoHCTUTYyUMS Tayenci3airimisgin, 6epik KyKbIKTbIK HEri3iH Kanaabl.

AZaM X3He OHbIH eMmipi, KyKbIKTapbl MeH 60CTaHAbIKTapbl MeMIeKeTTiH, eH,
KbIMBAT Ka3blHaChl Aen XapusinaHabl.
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EnimMi3giH, aymMakTblK TyTacTbiFbl, KOFaMAbIK KenicCiM, Casgcu TypaKTblblK,
KYKbIK YCTEMAIr XaHe AeMoKpaTus Kafuaatrtapbl bac KyXaTbiMbl3ga alkbiH
KepiHic TanTbl.

KoHcTuTyumsga KasakctaH PecnybnvkacbiHbiH - KaHa MeMaekeTTiniriH
KaNnbINTacTblpy YWIiH aca MaHbI3Abl KYKbIKTbIK, CaACh >XIHe /eyMeTTiK-
3KOHOMMKANbIK anfbllLapTTap Aa alikbIHAANAbI.

Kenwinik konaan, weTenaik capaniublinap Xofapbl 6aFanaraH ATa 3aHbIMbI3
XannblFa oOpTaK Xanblkapanblk, —KykaTTapga OekiTiireH AeMOKpaTUsbIK,
HOpManapfa XaHe KarnaTTaprFa TONbIK Cali Keneai.

KOHCTUTYUMSIHBIH, Ma3MyHbl YakbIT TaslabblHa COMKEC XeTiNin, XXaHapTbl/bIM
oTblpagbl. byn - 3aHAbl KybbinbIC.

Kasipri TaHZa OyKkin anemHiH KeckiH-kenbeTi e3repin xaTblp. OcCbiHAAM
KeseHZe KaszakCTaH JAa KewTeH kanmain, KapkblHAbl Aamyaa. COHAbIKTaH,
KanbINTackaH >XaHa axyasifa cai, ATa 3aHHbIH M3TiHIHe KOCbIMLUA KYKbIKTbIK,
TeTiKTep MeH HopManap eHrisifin oTelpajbl,

ATa 3aHbIMbI3 KabblAaHFaH LUMPEK Facblp ilWiHAEe YW KOHCTUTYLMSNbIK,
pedopmMa xacanabl. byn xymbicka a3aMaTTblk KOFaM KeH, KefieMAe aTcanbiCTbl.
[JereHmeH, KOHCTUTYLMAHBIH, XacaMnasablk, 3/1eyeTi ani e 30p. ocipece, KoFam
TapanblHaH TyblHAAFaH 3JIeyMeTTiK-3KOHOMUKANbIK >XSHe Casgcn CUnaTTafbl
Tanan-Tinektepre TOMbIKKAHAbI Xayan 6epeTiHAeNn MYMKIHAIKTePi MON eKeHi
CO3Ci3.

byriHge wmemnekeTTiH angblHAa TypfaH 6acTbl  MIHAET - >KajnblFa
opTaK AeMOoKpaTUANbIK KaFnAaTTapAbl HblFaTa Tycy, ajaMAapablH >KoHe
asaMaTTapAblH KYKbIFbl MeH 60CTaHAbIFbIHA KeNINAIKTI KyLUenTy.

MNapnaMeHT ¥ANTTbiK KOFaMAblk CeHiM KeHecCiHiH 6actamacbl 60MbiHLIA
bipkaTap MaHbI34bl 3aHHaMasnblK, e3repicTepai Kabbingagbl. An, 6yn KeHecTiH
KypaMbl a3aMaTTblK KOFaM eKingepiHeH TypaTbiHbl 6apLUaHbI3Fa MaiMm.

Enimizge 6erbiT XunHanbiCTap Typaibl AeMOKPaTUANbIK TypfFblAaH Mynje
XaHa 3aH KyLliHe eHJi, caacu napTuanapibl Kypy XaHe Tipkey yAepici easyip
XeHinaeTingi, cannaygarbl NapTUanblK Tidimaepre anengep MeH xactap ywiH 30
NanMbI3AblK KBOTA €Hri3ingi, COHAal-aK, Xana »ankaHbl YLiH KblIMbICKa TapTy
Tanabbl anbiHbIN TacTanjbl.

ATa 3aHHbIH, epexenepiH Xy3ere acblpy iciHge KoHcTutyumanslk, KeHecTiH,
MaHbI3bl epeklle. KeHec ATa 3aHHbIH, e ayMaFblHAA YCTEMAIK eTyiH KaMTaMachI3
eTin, KOHCTUTYUMSNbIK TanantapablH M3H-Ma3sMyHbIH TYCIHAIPY TYypPFbICbIHAH
opacaH 30p XyMbIC aTkapajbl.

Bubin  KasakcTtaHHbIH KoHcTuTyumanelk, KeHeci A3na  KOHCTUTYLUAbIK
coTTapbl  KaybIMAACTbIFbl MeH KOHCTUTYUMSANblK 6akpliay OpraHAapbiHbiH,
eypasunsanblk KaybIMAACTbIFbIHA TOpaFanblk eTyse. KeHecTiH ocbiHAAM MapTebeni
9pi XayanTbl MUCCUANAPAbl aTKapybl MEPENTOM Xbl/ibiHA TyCMa-TyC Kenin oTbIp.
MyHBbIH CUMBONABIK, M3HI 30p.

Eypona KeHeciHiH BeHeuua komuccnsacbiMeH »oHe KOHCTUTYUMSANbIK COT
Tepeniri XeHiHaeri AyHMexy3inik KoHepeHUMAMeH e3apa bIHTbIMAaKTaCTblK -
eniMi3 yLiH MaHbI34bl XEeTICTiK.

bi3 ocChbl besengi ynbIMaap MeH bopymaapra anemMzaeri
KOHCTUTYLIMOHANN3MAi AaMbITyFa CiHipreH eHberi yLwiH anfbic 6ingipemis.
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KypMeTTi XaHbiMAap MeH Mbip3anap!

KasakctaH  KOHCTUTYUMACBIHAA — 9N1eMAIK  KYKbIKTblK — OMAbIH,  O3blK,
XeTiCTiKTepiMeH yLITackaH Kasak, XalkblHblH CaH facbIp/blk 6ail Taxipnbeci

XK9He JaHasblfbl KepiHiC TarnkaH.
ATa 3aHbIMbI3 afjafbl  yakbITTa JAa MeMJekeTiMIi34iH Cafacu  XaHe

3KOHOMMKaNbIK TypFblAaH TabblCTbl AaMyblHbIH, aiHbIMAcC Kenini 6onapbiHa

CEeHIMAIMIH.
bapLuaHbiz3abl KasakcTaH Pecnybnukacsl KoHCcTUTyumAckiHbIH, -~ 25

XbINAbIFbIMEH KYTTbIKTaNMbIH!
JKyMbICTapbIHbI3 XeMicTi 601CbIH!

Paxwmert!
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Gianni BUQUICCHIO,
President of the Venice Commission

First President of Kazakhstan,

Mr President of Kazakhstan,

Mr President of the Constitutional Council of Kazakhstan,

Presidents and judges of the Association of Asian Constitutional Courts and
Equivalent Institutions,

Presidents and judges of the Eurasian Association of Constitutional Review
Bodies,

Excellencies,

Ladies and Gentlemen

Even if the coronavirus pandemic prevents us from meeting in Nur-Sultan in
person, | am confident that this will not affect the quality of our discussions.

| am pleased that we can exchange on-line on the topics of this important
Congress. | hope that we will have occasion to meet again in Nur-Sultan in the
not too distant future.

Let me congratulate you to the choice of topics for the IVth Congress of the
Association of Asian Constitutional Courts and Equivalent Institutions.

The programme that you developed highlights essential elements
of constitutionalism: the rule of law, the protection of human rights and
democratic values.

These topics tie in ideally with the concept of a modern and efficient State.

Based on its 2011 Report on the Rule of Law, in 2016 the Venice Commission
adopted the Rule of Law Checklist, which develops the various aspects of the
Rule of Law such as: legality; legal certainty; prevention of abuse of powers;
equality before the law and non-discrimination and access to justice.

This Checklist, which is available also in Russian language, provides useful
guidance to our member states and beyond.

Working with the Checklist, we can experience how constitutional and
international standards interrelate and complement each other.

The Checklist also covers another theme discussed today.

How can we protect human rights and democratic values in the era of digital
transformation?
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In view of the enormous scope of data collection in our time, we must ask a
number of difficult questions:

is there a mandate for such collection in the legislation?

is data collection restricted by the principle of proportionality?

are there sufficient procedural controls and oversight?

and does the individual have a remedy against any abusive collection?

Such safeguards are the core of making a modern state efficient. All these
principles go together.

Only a state where the rule of law prevails, that protects human rights and
that cherishes democratic values can be truly efficient.

Mr President Mami,

I am glad that this congress in Nur-Sultan is the occasion to meet not only
for one association but for two regional associations of constitutional courts and
equivalent bodies.

Yesterday the Secretaries General and the Board of Members of the
Association of Asian Constitutional Courts and Equivalent Institutions held
fruitful meetings.

This IVth Congress of the AACC also saw a meeting of the Eurasian
Association of Constitutional Review Bodies.

Let me warmly congratulate President Mami for the unique double
Presidency of the Constitutional Council of Kazakhstan both in the Asian and the
Eurasian Associations!

This double presidency is a clear sign of the high esteem for the
achievements of the Constitutional Council of Kazakhstan.
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Both the Asian and the Eurasian Associations are members of the Bureau
of the World Conference on Constitutional Justice, which now unites 117
Constitutional Courts and Councils and Supreme Courts and ten regional and
linguistic groups.

Your joint voice will be heard in the upcoming discussions on the venue of
the next Congress of the World Conference.

Your associations and the World Conference on Constitutional Justice
provide essential occasion for exchange and dialogue.

Constitutional judges decide on the basis of their own constitution, but
conferences like this one can provide important food for thought.

They allow us to ponder whether some of the arguments used in other
countries may be relevant and applicable also for our own situation.

This is the very heart of judicial ‘cross-fertilisation’, which provides new
ideas, helps to refine judicial concepts, and which enriches the case-law.

The Venice Commission and the World Conference on Constitutional Justice
provide a basis for the permanent exchange between the courts, our CODICES
database.

I call upon all members of the AACC and the EACRB to ask your liaison
officers to contribute actively to this database, which is the pivot for research
and exchange between you.

Ladies and Gentlemen,

| look forward to our discussions today. | am sure that they will be most
beneficial for the Asian and Eurasian Courts and Councils.

-H NepBbiii Mpe3ungeHT Pecny6nnkun KasaxcraH,

I-H Mpe3ngeHT Pecnybnnkmn KasaxcraH,

FocnoauH Mpeacepatens KoHcTtutyumoHHoro CoseTta Pecnyb6nuku KasaxcTaH,
Mpe3uaeHTol 1 cyabn Accoumaumnm asmaTckUx KOHCTUTYLMOHHBLIX CYy[OB
M 3KBUBANEHTHbIX MHCTUTYTOB,

Mpe3ngeHTsl 7 cyabn EBpasuiickon accouymauumm opraHoB
KOHCTUTYLIMOHHOIO KOHTPONA,

Jawmbl 1 rocnoaa,

Jaxe npu o6CToATENBCTBAX, KOr4a NaHAeMums KOPOHaBMpYyCca He NO3BOINAA
HaM BCTpeTuUTbCa B Hyp-CyntaHe JINUHO, A yBepeH, YTO 3TO He MOBAVAEeT Ha
KayecTBO HaLUWX ANCKYCCUIA.

1 pag, 4YTo Mbl MOXeM OBMeHMBATbCA MHEHUAMU B pexunme OHNANH Mo
TemaM 3Toro BaxHoro KoHrpecca. Hagetocb, YTO B HeganekoM byayLieM Ham
elle fjoBefeTca BCTpeTuTbes B Hyp-CyntaHe.

Mo3BoNbTe MHe Mo34paBWTb Bac C BblbopoM TeM ansa |V KOHrpecca
Accoumaumm asnaTckUX KOHCTUTYLMOHHbLIX CYA0B 1 3KBVBaNEHTHbIX UHCTUTYTOB.

B pa3paboTtaHHO Bamu nporpaMme MOAYEPKUBAKOTCA BaxHenLne
3/IeMEeHTbI KOHCTUTYLINOHAIN3Ma: BEPXOBEHCTBO MNpaBsa, 3aLlnTa npas yenoseka
N AeMOKPaTUYECKNX LIeHHOCTE.

3TN TeMbl WAeasibHO BMWCLIBAOTCA B KOHLEMUMIO COBPEMEHHOIo W
3¢ PeKTMBHOrO rocyjapcraa.

Ha ocHoBe cBoero Jloknaga O BepxoBeHcTBe nMpaBa 3a 2011 ropg
BeHeumaHckaa komuccnss B 2016 rogy npuHana KOHTPOSbHbIA MNepeveHb
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BOMPOCOB BEPXOBEHCTBA MpaBa, KOTOPbIA pasBMBaeT pasnnyHble acrekTbl
BEpXOBEHCTBA NpaBa, Takne Kak:

3aKOHHOCTb; npasoBas onpeseneHHoCTb; npejoTBpaLleHune
370ynoTpebseHns  MOJIHOMOUVAMY;  PABEHCTBO  Mepes  3aKOHOM 1
HeAVCKPUMUHALMA N JOCTYN K NPaBOCYANIO.

OTOT KOHTPOJIbHBIA CNWCOK, KOTOPbIA AOCTYNEH TakXe Ha PYyCCKOM fA3blKe,
CNYXXUT MONe3HbIM PYKOBOACTBOM AN HALWIMX TOCYAApPCTB-YNEHOB U 3a WX
npegenamu.

PaboTasgd C KOHTPO/IbHbIM MepeyHeM, Mbl MOXeM YBUAeTb, Kak
KOHCTUTYLMOHHbIE 1 MeXAyHapoAHble CTaHAapTbl B3aMMOCBHA3aHbl U
AOMONHAT APYr Apyra.

KOHTPOJIbHBIV CANCOK TakXe OXBaTblBaeT APYryto Temy, 06CyXaaemyto
cerogHs.

Kak Mbl MOXeM 3aLlMTUTL NpaBa YenoBeka 1 emMokpaTuyeckme LLeHHOCTY B
anoxy undposBor TpaHchopmaumn?

YunTbiBasgs OrpoMHbIA 06beM cbopa AaHHbIX B Halle Bpems, Mbl AOJIKHbI
3a/,aTb PSf CN10XHbIX BOMPOCOB:

*  eCTb /1N B 3aKOHOAATeNbCTBE MaHAAT Ha Takon cbop?

*  OrpaHn4ynBaeTca N1 c6op AaHHbIX MPUHLMMOM NPONOPLMOHANBHOCT?

*  CyLLecTBYIT NN JOCTaTOYHble MpoLesypHble MexaHV3Mbl KOHTPOA U
Haz3opa?

*  eCTb M Yy WHAMBUAYYMA CPeACTBO MPaBOBOM 3alimTbl OT N060ro
HenpaBOMepHOro cbopa AaHHbIX?

Takve rapaHTUM SABAAKOTCA OCHOBOW 3PPeKTUBHOCTN COBPEMEHHOro
rocyzapcrtaa. Bce 3T npuHUMNbLI NAyT pyka 06 pyky.

Mo-HacTosweMy 3¢PeKTVBHbIM MOXeT 6biTb TONbKO TO rOCYAapcTBO, B
KOTOPOM rOCMOACTBYeT 3aKOH, KOTOpoe 3aliuiiaeT npaBa 4YenoBeka U LieHUT
AeMokpaTuyeckme LLeHHOCTU.

FocnoauH MNpeacepatens,

A pag, yuto 370T KoHrpecc B Hyp-CyntaHe siBseTcs NoBOAOM cobpaTbCsa He
TONLKO AN OAHOW accoumaumu, HO 1 AN ABYX PervoHanbHbIX AccoumaLnii
KOHCTUTYLIMOHHbIX CYZ0B U MPUPAaBHEHHbLIX NHCTUTYTOB.

Buepa leHepanbHble CekpeTapy 1 CoBeT uneHoB Accoumaunm asmaTckmx
KOHCTUTYLUMOHHBLIX CYA0B W MNPUPABHEHHbLIX K HUM WHCTUTYTOB MpOBenu
NAOLOTBOPHbIE BCTPEUN.

B pamkax 4ro KoHrpecca Takxe nMpoLWIO 3acejaHve EBpa3vnckon
Accoumanmim opraHoB KOHCTUTYLIMOHHOIO KOHTPOS.

No3sonbTe MHe Tenno nosgpasuTb [lpejcepatend r-Ha Mamnm ¢
YHUKaNbHbIM  ABOVIHbIM  MpejcesatensctBoM  KoHcTuTtyumoHHoro  CoseTa
KasaxcTaHa kak B A3naTckoMm, Tak 1 B EBpa3ninckom obbegnHeHnsAx!

OTO ABOVIHOE MpejcesaTeNbCTBO-04eBUAHbBIN NPY3HAaK BbICOKOrO yBaXeHWs
K gocTmxeHnam KoHctutyumoHHoro Coserta KasaxctaHa.

Kak A3maTtckas, Tak n EBpasuiickas Accoumaunm aBASOTCA YneHaMm 61opo
BceMupHOV KOHpepeHUMM MO KOHCTUTYLMOHHOMY MPaBOCYAMI, KOTOpas
B HacToslee BpeMs obbeaunHseT 117 KOHCTUTYUMOHHBIX cygoB, CoBeToB U
BepxoBHbIX CyZ0B, @ TakXe AeCATb permoHanbHbIX 1 A3bIKOBbIX FPyn.
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Ball coBMeCTHbIV ronoc 6yzer ycibllaH B MNPeACTOAWMX ANCKYCCUSAX O
MecTe NpoBejeHus ovepeHoro KoHrpecca BceMnpHoin KoHdepeHLnn.

Bawwmn Accoumaummn n BcemyvpHaa KoHdepeHUMs MO KOHCTUTYLIMOHHOMY
NPaBOCYANIO ABNAOTCA BaXKHbIM NOBOJOM A1 O6MeHa MHEHUAMU 1 AM1anora.

KOHCTUTYLUMOHHbIE  CyAbW MNPUHAMAKT pelleHUs Ha OCHOBe CBOel
COBCTBEHHOW KOHCTUTYUMW, HO Takme KoHdepeHuWMW, Kak 3Ta, MOryT AaTb
Ba>KHYO MULLLY ANS Pa3MbILLIEHUIA.

OHW MO3BONAKT HaM 3aZymaTbCsl, MOTYT /I HEKOTOpPble 13 aprymMeHToB,
NCNONb3yeMbIX B APYrMX CTPaHax, OblTb peneBaHTHbIMW W MPUMEHUMbBIMU
TakXe 1 K Hallen CObCTBEHHOM CUTyaLnu.

3TO N ecTb camoe cepgle cyfebHOoro «rnepekpecTHOro njaoZOTBOPHOIO
obmeHa», KOTOopas JaeT HOBble Wjen, MOMOoraetr YTOYHUTb CyAebHble
KOHLenumn 1 oborallaet npeLeseHTHoe rnpaso.

BeHeuwnaHckas Komuccmns n BcemupHas KOHpepeHLMs no
KOHCTUTYLIMOHHOMY MpPaBoOCyAM0 0becneyrBaloT OCHOBY AN MOCTOSHHOrO
obMeHa mexay cysamu, Hallein 6a30M JaHHbIX KOLEeKCOoB.

A1 npu3biBato Bcex uneHoB AAKC 1 EAOKK npocuTb Ballnx opuLEepoB CBS3N
aKTUBHO BHOCUTb CBOW BKNaZ B 3Ty 6a3y AaHHbIX, KOTOPas ABIAETCS CTEPXHEM
A9 CCeloBaHUIA 1 0bMeHa MexXay BamU.

Jambl 1 rocrnoja,

f1 C HeTepneHneMm Xy HalUVX CEerofHALIHNX AUCKYCCUI. 51 yBEPEeH, YTO OHU
byayT Hanbosnee NonesHbl A5 a3naTCKNX N eBPa3nNNCKNX CyA0B 1 COBETOB.

bnarogapto 3a BHMMaHMe.
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XXonbimbeT BAVLLEB,
Mpedcedamens Cyda Eepazulickozo
3KOHOMUYeCcKo20 COH3a

YBaxaemble YY4aCTHUKN KOHq)epeHLI,I/II/I, Aambl 1 rocnoga!

Mo3sonbte oT wuMeHn Cyaa EBpPasvinckoro 3KOHOMUYECKOro COH3a
NPVBETCTBOBATb YYAaCTHVMKOB HACTOSLLEN KOHpepeHLUMN U Bblpa3nTb Camble
NCKpPEeHHVe ro3apaBneHns Hapogy KasaxcTaHa, ydacTHMKaM KOHpepeHLmK
Nno NoBOZY 3HamMeHaTeNIbHOW faTbl - 25-n1eTus Co AHS NPUHATUA KOHCTUTYLMN
Pecnybnnkn KasaxctaH. Ocobo xoTenocb 6blI nobnarofapute OpraHM3aTopoBs
CEeroAHsAWHEro MeponpuaTa 3a NpeAoCcTaB/ieHHYH0 BO3MOXHOCTb BbICTYMNTL
nepes CTo/b MNpeACTaBUTE/IbHOW ayauUTOpPUE CneunanncToB, 3aHNMAaKoLLIMXCA
BOMpOCamMu rocylapCcTBEHHOro CTPOUTEIbCTBA U MpaBsa.

KoHcTuTyumss Pecny6nmkm KasaxctaH 3a ABaAUATUNATUNETHUA MNepuriog
GYHKLMNOHVPOBaHWA JoOKa3asia CBOK XXU3HECMOCOHBHOCTb W YCTONYMBOCTb.
[NaBHbIM ee JOCTOMHCTBOM siBAsieTCA obecrneveHvie 3¢pPekTVBHOM 3KOHOMUKMN,
NONNTUYECKONM CTabUIbHOCTK, OBLLLECTBEHHOrO COrnacus, KOHCeHCyca BeTBel
BNACTW, He3bl6IeMOCTU roCyAapCTBEHHbIX OCHOB 06uiecTBa. XOTenocb 6Obl
HaNOMHWUTb, 4TO JeKcTBytowwasd KoHCTUTYUMS MNPUHMManace B HeEMNpocCTbIX
YCNOBUAX C/IOXKHENLer 06LeCTBEHHO-MONNTUYECKON CUTYaLUMN TPaH3UTHOIO
nepmoga rocyapCTBeHHOro CTPOUTE/IbCTBA, COMPOBOXAAEMOro Pas/INYHbIMU
NoAXoZamMu 1 OCTPOA KPUTUKOW coepxkaHus npoekta OCHOBHOroO 3aKOHa Kak,
BHYTPU CTpaHbl, Tak 1 3a ee npegenamn. Tem 6onee LEHHO TO, YTO MPSAMbIM
BOJleM3bsABNeHMEM Hapoaa, nytem pedepeHayma 30 asrycta 1995 roga 6bina
NpUHATa COOTBETCTBYIOLLAA MUPOBbLIM CTaHAapTam KoHCcTutyums Pecny6amku
KasaxcTaH, perynmpytoLLasi OCHOBbI B3aMIMOZENCTBMA 06LLecTBa 1 rocyAapcTBa,
BbICLLEN LIEHHOCTLIO KOTOPOro MpOoBO3r/alleHbl YeNoBeK, ero Xn3Hb, rnpasa u
cBo6OAbI.

FapaHTMpoBaHHble KOHCTUTYUME ANWYHble MnpaBa W 3KOHOMUYeckune
CBO60/bI NO3BONVAN HE3aBUCUMOMY FOCYyAapCTBY YCMeLHO NMPOUTM HenpocCTom
nyTe pepopMMPOBaHNA IKOHOMUYECKON U MOAUTUYECKON cmcTeM. KasaxcTaH
CTan rocyAapcTBoM C YCTOMYMBOWN HaLMOHAaIbHOW 3KOHOMUKOW, 3$deKTUBHbIM
rocyAapCTBEHHO-4YaCTHbIM  MapTHEPCTBOM 1 CTabUAbHOW  MOANTUYECKON
CUCTEMOI.

B npeambyne  KoHcTUTyumm  KasaxcTaHa  3akpenjeHo  XenaHue
CyBEPEeHHOro rocyapcTBa 3aHATb JOCTOMHOE MeCTO B MMUPOBOM COObLecTBe.
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B coBpemeHHbIX YCNOBUAX MeXAYHapOAHas WHTerpaums n pervoHanbHas
Koorepauua ABASKTCA [eACTBEHHbIMY CPeACTBaMW MNPeososieHNss Bbi30BOB,
06ycnoBieHHbIX npoleccamu rnobanmsaymn. B nocTcoBeTCKOM MPOCTpaHCTBe
eCTb ACHOe MOHVMaHWe TOro, YTO pasBUTVE eBPasUNCKUX WMHTerpauyoHHbIX
NpoLEeccoB - 3TO BaXHbIA 3/1eMeHT HOBOW peanbHOCTU XXI Beka. He TosnbKo
3KCMepTHOe COoOobLLeCTBO, HO W HaceneHve mMoHMMaeT, 4Tto 3¢ddeKkTnBHaNA
3KOHOMMYecKass WHTerpauva rocysapctB eBpa3vNCKOro pernoHa oTBevaeT
HaLUVOHa/IbHbIM VIHTepecam KaXZoro 13 rocysapcrs - uneHoB EBpasminckoro
35KOHOMWYECKOro COK3a W MMeeT 4YeTKYH HamnpasB/lieHHOCTb Ha JalibHelllee
3KOHOMMYEecKoe pasBuUTUe, YaydlleHUe XU3HW U 61aroCoCTOAHUSA KaXZaoro.
CerogHst rocygapcrea EBpasvy noctynatenbHO vAyT Mo nyTn yrnybneHusa u
pacLUMpPeHns NHTEerpaLyioOHHOro B3anMOAENCTBUSA, B MOUCKaX OMNTUManbHOro
6anaHca HaUMOHaNbHbIX N HAAHALMOHANbHbBIX UHTEPecoB.

Mpu 3TOM, BepxXoBeHCTBO KOHCTUTYLMU CyBEPEHHOro rocyAapcTBa
obecneuynBaeTcd C y4YeTOM MHOrOYpOBHEBOro MpPaBOBOro peryanpoBaHus,
C/IOKHOrO repeneTeHnss HaunoHanbHbIX, HaAHALUVOHA/bHbIX, PEermoHanbHbIX,
MeX/AyHapOoHbIX MPaBonopsKoB.

BepxoBeHCTBO HOPM  yuypeauTenbHOro gorosopa o EBpa3suiickoM
3KOHOMMYeckoMm coto3e yTtBepxgaeT Cysa EBPasmMincKOro 3KOHOMUYECKOro
COt033, AeATe/IbHOCTb KOTOPOro Hanpae/ieHa Ha obecneyeHne efMHO06Pa3HOro
npYMeHeHVa rocygapcteamu - yneHamu Coto3a M ero opraHamu Jlorosopa
0 EBpasvmnckoM 3KOHOMWUYECKOM COK3e, MeXAyHapoAHbIX JOroBOpOB B
pamkax Coto3a, MeXAyHapoAHbix gorosopoB Coto3a C TpeTbeil CTOPOHOM
n peweHunin opraHoB Cotosa. BeinonHsa 31y ¢yHkumwo, Cya paccmatpuBaeT
Cropbl XO3ANCTBYHOLMX CYyOBEKTOB W rOCyZfapcTB, a Takxe ocyLlecTBaseT
HOPMOKOHTPO/Ib €IMHCTBA W COr1acoBaHHOCTK npasa Coro3a.

B aToli cBA3WM cnegyeT oTMeTUTb 61aM30CTb Uene n 3agady Cyaa Cotosa
C OJyHKUMAMM U 334aYaMU  HALUMOHANbHbLIX OPraHoOB KOHCTUTYLMIOHHOIO
KOHTPO/IA 1 Haa3opa. OcyLlecTBiAss HOPMOKOHTPO/b, Mbl MpecsiesyemM O6LLyto
Luenb obecneyeHns eANHOOOPA3HOrO MNPaBOMPUMEHEHNVS, OCHOBAaHHOMO Ha
COOTBETCTBMM 6a30BOMY JOKYMEHTY BCEro MaccvBa NpUHUMaeMblX Ha OCHOBe
Jorosopa nnv KoHCTUTYLY NpaBOBbIX akTOB 1 peLUeHW.

MNpoBegeHne HacTosilel KOHpepeHUMM 1 0bBO3HavYeHHas MoBecTka
AHSA, SBASIOTCA  aKTyaNbHbIM U 3HAYMMbIM  COBBITUAMY, KOTOpble BHeECyT
CYLeCTBEHHbIA BK/1aZ B COBEpLUEHCTBOBaHWE He TOJ/IbKO HaLMOHaNbHOro
KOHCTUTYLIMOHHOrO MpaBonopsigka, HO W  WHTerpauMoHHbIX MPOLEeccos,
KOTOpble HeBO3MOXHbl 6e3 AeMOKpaTU4YeCcKOM KOHCTUTYLIMOHHOM OCHOBBI
rocyfapcre-yneHoB. He cnyyainHo B npeambyne [loroBopa O EBpasniickom
3KOHOMWYECKOM CcO3e 0cob0 nojyepkHyTa HeobXoAMMOCTb 6e3yCNnoBHOro
COBNIOAEHNA MPUHLMMNG BEPXOBEHCTBA KOHCTUTYLMOHHbIX MpaB U CBOGOA
YyenioBeka v rpaxzaaHunHa.

B cBoto ouepesb, KoHCcTUTYUMS Pecnybankm KasaxctaH NpoBo3riaLlaeT, Yto
Pecny6anka KasaxcrtaH yBaxaeT MpUHLMMbLI 1 HOPMbl MeXAYHapOAHOro rnpasea,
a MeXJAyHapoZHble [JO0roBopbl, paTnduLmMpoBaHHble Pecnybinkon, nMeroT
npUYopuTeT Nnepes ee 3aKkoHaMU.

YBepeH, U4TO TO/NbKO  TakoW  MNOAXOJ  B3aWMHOIO  yBaXeHwus,
KOHCTPYKTMBHOIO Auanora, MPpU3HaHUA U UCMNOJHEHUA B3aMMOCBA3aHHbIX
HOPM  MeXAyHapoAHOro 1 HaLMOHAaJbHOro MpPaBOMOPSAKOB, MO3BONT
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paspelnTb NpobaeMy COOTHOLUEHUS HAaLMOHAaNbHOIrO W HaAHAUMOHaNbHOro
npaea, B3aMMOCBA3aHHOrO 1 B3aMMOOBYC/I0BNEHHOTO (YHKLIMOHNPOBAHUS
NPUHLNNOB MHTErpaunoHHOro 06 bejHeHNs, Hapsay 1 BMecTe C Npu3HaHueM
HaLMNOHaNIbHON  «KOHCTUTYLIMOHHOW WAEHTUYHOCTU» rOCyAapcTB - UY/1€HOB
NHTErpaLmoHHOro o6beHeHus.

TonbKO TMpU3HaHME W YyKpernieHue eaMHOro, obuiero eBpasuiickoro
npaBonopszka, Hapsgy C MHoroobpasvemM HauWOHaNbHON WNAEHTUYHOCTY
KaXZOoro CyBepeHHOro rocyapCcTBEHHOro 06pa30oBaHWs, MX B3aMMOAeNCTBMe,
a He MpPOTMBOMOCTaBeHMEe APYr APYrYy, ABAAIOTCA OCHOBOM Pa3BUTUS KaXAOro
rocyAapcTBa B OTAENbHOCTY 1 EBPa3MiAcKoro 3KOHOMUYECKOro Cot3a B LIe/IOM.

YBaxaemble y4acTHUKN KOHdepeHLMN, NO3BOJbTe BbIpa3nUTb YBEPEHHOCTb
B TOM, YTO HacTosAWas KOHbepeHUMs CTaHeT HOBOW BEXOW B Aene pas3BuTud
CUNBHOW, ANHAMUYHOW, coBpeMeHHOM Pecnybnukm KasaxcTaH, AacT HOBbI
UMMYNbC AaNbHeNLeMy YKpenaeHUo rocysapcTBEHHOCTW, MO3BOAUT r1yboKo
N MNOJIHO pPacCcMOTpeTb akTyadbHble BOMPOCHl, KOHCTUTYLMOHANU3ALMN BCEro
npaBa, COBPEMEHHOro KOHCTUTYLIMOHHOIO pa3BuUTus, 1 byaeT cnocobcTBoBaTh
BblpaboTke [AeNCTBEHHbIX Mep, HamnpaBleHHbIX Ha COBepLUeHCTBOBaHMe
B3aVMOAENCTBNS, MONCK HOBbIX MEXAHN3MOB 3aLLMTbl NPaB 1 cB0o60Z YenoBeka
Ha HaLMOHAaNbHOM 1 MeXZAYyHapOoAHOM YPOBHe.

MNo3BonbTe NoXxenatb B 3TOM ycnexos!
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Frauke BACHLER,

General Director of the German
Foundation for International Legal
Cooperation (IRZ)

Distinguished President Tokayeyv,
Honourable Chairman Mami,
Honourable guests,

It is a great honour to represent the German Foundation for International
Legal Cooperation - IRZ - during this conference. Thank you very much for the
invitation and the connected appreciation.

Sincerest Congratulations on the 25th anniversary of the Constitution of the
Republic of Kazakhstan!

On behalf of IRZ | express a warm welcome to all of you.

IRZ looks back on ten years of a successful partnership with Kazakhstan
on comprehensive judicial reforms. The Constitutional Council, the General
Prosecutor’s Office, the Supreme Court and the Ministry of Justice are our main
project partners.

Cooperation with the Constitutional Council began in 2012. At this time,
the reforms of the Criminal Code and the Code of Criminal Procedure were
impending, focused on the rule of law and the protection of human rights.

An integral part of our cooperation are our annual meetings on legislative
projects. This includes conferences on constitutional law and regular visits of
delegations of the Constitutional Council to Germany. Those visits envisage the
Federal Constitution and the regional constitutional court jurisdiction.

Therefore, we are very grateful to Mr. Brocker for his later contribution
to this conference. He is the President of one of the highest regional courts in
Germany.

The protection of constitutional human rights and democratic values are
essential for the rule of law, not only in Kazachstan.

The European Central Asia Strategy and the Enhanced Partnership and
Cooperation Agreement are important frameworks. IRZ therefore focuses on
constitutional law, but also on criminal and criminal procedure law.

IRZ in a nutshell: We build legal bridges. We build bridges between legal
systems. We build bridges between legal practitioners. Over the years, a close
partnership has developed to our partners in Kazakhstan and other countries
present here today. Let us continue our efforts for the rule of law.
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Thank you for your cooperation and trust. Best wishes for a successful
conference!

YBaxkaembli MNpe3ngeHT Tokaes,
YBaxkaemblii MNpeacegatens Mamn,
YBaxkxaemble rocTu,

Ans MeHs  60sbLuas YeCTb  MpeAcTaBnaTb  Hemeukuii  GOHA
MeXAyHapOoAHOro NpaBoOBOro coTpyaHuYecTea - IRZ - Ha 3Tol KoHdepeHUUN.
BonbLlioe cnacnbo 3a npurnatleHuve.

NckpeHHe nosgpasnsem ¢ 25-netnem KoHCcTuTyummn Pecnybnmkm KasaxcraH!

OT nmeHwn IRZ cepaeyHO NpMBETCTBYHO BCEX BaC.

IRZ BCnoMurHaeT pecATb JieT ycnewHoro napTtHepctea ¢ KasaxcraHom
B 06/1aCTV  KOMMJIEKCHbIX CyAebHbiXx pedopM. KoHCTUTYLUMOHHBI CoBerT,
FeHepanbHasa NpokypaTypa, BepxoBHbi Cya 1 MUHNCTEPCTBO HOCTULMN — HALLIW
OCHOBHbl€ NapTHepbI MO NPOEeKTY.

CoTpysaHunuectso ¢ KoHcTUTYyumMoHHbIM CoBeToM Havanocb B 2012 roay. B
3TO BpeMs HajBUranucb pepopmbl YrosloBHOIO U YronoBHO-NPOLLeCCyasibHOro
KOZEeKCOB, HanpasB/ieHHble Ha BePXOBEHCTBO 3aKOHa 1 3aLUMTy NpaB YesoBeka.

HeoTbemieMO 4acCTbiO Hallero COTPYAHUYECTBA SABNAKOTCS eXerofHble
BCTpeYn Mo 3akoHoZaTeNbHbIM MpoekTam. IJTo Bk/AKO4YaeT KoHdepeHuuun
MO  KOHCTUTYLUMOHHOMY MpaBy W  perynspHble  BU3UTbI  Jeferayni
KoHctutyumoHHoro Coseta B [epmaHuMto. 3T BU3UTLI MNpeaycMaTpuBaloT
PegepanbHyto KOHCTUTYLINIO n FOPNCAVKLMIO pernoHanbLHoro
KOHCTUTYLIMOHHOIO CyAa.

Mo3ToMy Mbl O4YeHb 6narofapHbl r-Hy bpokepy 3a ero nociegyrowmi
BKag B 3Ty KoHdepeHuuto. OH aBnseTca npejcegaTenemM OAHOIMO M3 BbICLINX
pernoHanbHbIX CyA0B FepMaHnn.

3almTa KOHCTUTYLIMOHHBIX MPaB YenoBeKka 1 eMOoKpaTUYecKnX LeHHoCTein
VIMeeT BaXKHOe 3HaueHVe A/19 BepXOBEHCTBA 3aKOHa He ToNbKO B KasaxcraHe.

EBponerickaa UeHTpanbHoasmaTckaa cTpaterns w  CornaweHve o
paclpeHHOM MapTHepCTBe U COTPYAHNYECTBE ABAAIOTCH BaXXHbIMU paMKaMu.
Takum obpasowm, IRZ yaensieT ocoboe BHUMaHME KOHCTUTYLIMOHHOMY Mpasy, a
TaKXe Yyrol0BHOMY 1 YroJI0BHO-MPOLeccyaibHOMY rnpasy.

KopoTko 06 IRZ: Mbl HaBOAMM topuanyeckme MocTbl. Mbl HABOAUM MOCTbI
MeXxzy MpaBoBbIMY cMcTeMaMn. Mbl HaBOAVIM MOCTbI MeXAy MPaKTUKYHLLNMN
topnctamu. C rojamMmm CIOXKUANCb TeCHble NapTHepPCKMe OTHOLIEHUS C HanMmn
naptHepamu B KasaxcraHe 1 Apyrvx ctpaHax, NpuUcyTCTBYHOLMX 34eCb CerofHs.
[JaBaiTe NPOAOC/IKNM HaLLK YCUANA MO obecrneyeHnto BepXOBEHCTBA 3aKOHa.

Cnacmbo 3a COTPYAHWYECTBO WU JoBepue. Haunyywive noxenaHus
ycnewHon koHpepeHumn!

21




Abeppa CABO,
Mocos, Maea Oguca npozpamm
4% OBCE & Hyp-Cynmare

YBaxaeMmble yyacTHUKN KoHpepeHumnn!

OpraHmsauna no be3onacHoctn u CoTpyaHundectsy B EBpone uvmeet
BCeobbeMNOLWMK Noaxoa K 6€30MacHOCTX, OAHOM M3 COCTaBHbIX YacTel 3TOro
noaxoja SBASETCA BEPXOBEHCTBO MNpaBa W 3akoHa. KOHCTUTYyUMS KaXAoW
CTPaHbl ABNAETCA OCHOBHbLIM JOKYMEHTOM MO BEPXOBEHCTBY 3aKOHa, MO3TOMY B
CBOEM BbICTYMN/IeHNN 9 XOTeN bbl OCTAHOBUTLCA HA, 3TUX MOMEHTaX.

KoHcTuTyumss  KasaxctaHa  COOTBETCTBYET MpuHUMMaM ©n  HOpMam
MeXZAYHapoAHOro npaBa, TakUM KakK pasfeneHue Bnactein 1 o0bs3aTenbCcTBa
NoAAep>X1BaTb BEPXOBEHCTBO 3aKOHa 1 HE3aBUCUMOCTb CyebHoM BnacTu.

KasaxctaH npugepxmaetca o6si3aTenbcTB KoneHrareHCKoro JoKymeHTa
OBCE (1990 r.), KOoTOpbI/A OnpeAennn, YTO MNpPaBOBOE rOCYyAapCTBO O3HayaeT
CNpaBei/IMBOCTb, OCHOBAHHYK Ha YyBaXeHWW npas; 4yenoseka. B 3Tom
AOKYMeHTe 0603HauyeHbl YyBaXeHWe paBHbIX M HeoTbeM/eMblX MpaB BceX
Nojen, MNocTpoeHne AeMOKpaTnyeckmx ob6LecTB Ha OCHOBe CBOBOAHbIX
BbIOOPOB 11 BEPXOBEHCTBE 3aKOHa.

3TV obsAsaTenbCcTBa 3akperieHbl M B MOCKOBCKOM JokymeHTe 1991 .
«[To/IHOe yBaXKeHVe NpaB YesioBeKka N OCHOBHbIX CBOOOZA U pa3BuTre OOLLLeCTB,
OCHOBAHHbIX Ha MIOPaNCTUYECKON AeMOKpaTUM N BEpXOBEHCTBE 3akOoHa,
ABNAETCA HeobXOAMMbIM YC/IOBMEM AN CO3JaHUA CTabuabHOM 06CTaHOBKM
NPOYHOro Mwupa, 6e30MacHOCTW, CrpaBeAMBOCT U  COTPYAHMYeCTBa B
EBpone...»

B kauectBe T[peacegsatena OBCE B 2010 rogy KasaxcrtaH 3asBua 0O
NPUBEPXEHHOCTM OCHOBOMONAraloWyM npuHUMNaM, UensmMm U LeHHOCTaM
OBCE, o cTpemneHnn yKpeniaTb AoBepue 1 B3aUMOMOHVMaHne Mexay 57-10
rocyapcTBaMmn-y4acTHUKaMM Halle opraHmsaumm.

MpeactasButensctBa OBCE B KazaxctaHe Ha npoTskeHun 6onee yem 20
JleT BbICTYMalOT 3a MocnefoBaTeNbHYHO U HErnoCpeACTBEHHYH peanmnsaunio
NPUHLMNOB, 3a/10)KeHHbIX B KOHCTUTYLMK Ka3axcTaHa onmpasicb Ha NoaoXeHNs
O rapaHTUu npaB U CBOKOJ YenoBeka U MeXAyHapOZHbIX 06a3aTeNbCTBax
cTpaHbl. O4HUM M3 BaxHbIX HanpasneHnn geatenbHocT OBCE B KasaxcraHe
ABNAETCA MPOABMKEHME MPUHLINMOB BEPXOBEHCTBA 3aKOHa,
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3a npoweawwne rogbl Oduc nporpamm OBCE B Hyp-CynTtaHe, yepe3 bropo
no AemMoKpaTU4yeckuMm MHCTUTyTaM 1 npasaM 4denoseka OBCE, nogaepxvsan
FOPUANYECKNIA aHaNn3 3aKOHOMPOEKTOB MO Pas/InYHOM TemaTuke, 1N oKasblBas
cofZenctere B pa3paboTke M peanvsaumnm psija 3aKOHOMPOEKTOB B 06nactu
npaB 4enoBeka U BepXxOBeHCTBa 3akoHa. Cpeay TakoBbIX MOXHO OTMeTUTb
3aKOHOMPOEeKTbl MO BOMpPOCaM CBOOOAbI BEPOUCMOBEAAHUA U AesTeNbHOCTU
pennrnosHbix obbveanHeHnn (2008 r.), 3aKOHOMPOEKT O MPaBOBOW MOMOLLM
(2010 r.), pa3paboTky 3akoHa 0 gocTtyne Kk nHbopmaumm (2010, 2015 r.), 3aKOH
0 cobnogeHnn npaB 6exeHueB M opanmaHoB (2007-2008. rr.). Oduc Takxke
nocnejoBaTe/lbHO OKa3blBasl CcofelncTBMe B pas3paboTke un  peanuvsayuu
HOBOro Yro/sIoBHOro, YroloBHO- MpoLeccyasbHOro 3akoHozartenbcrsa (2012-
2015 rr.), 3aKOHa O mMpodeccMoHanbHON AeAaTenbHOCTM agBokatoB (2018 r.),
npaBoBoO 6a3e Mo 6opbbe C Teppopu3MOM U 3KcTpemusmMom (2016 r.), u
He3aBMCUMOCTU cyaebHol cuctembl (2013 1 2011 rogbl). B HacToswee Bpems
BANMY ¢ roToBHOCTLHO NPUHAA 3aMpoc o0 nogrotoeke CpaBHUTENBHOIO 0630pa
nepesoBOW MPaKTUKKM, OTHOCALLENCA K aAMUHNCTPATUBHOW FOCTULIAN.

[JecaTtb net Hasaz bropo OBCE no gemMokpaTnyecknm NHCTUTYTaM U npaBam
yenoseka (BAWNMY) noarotoBmnno PekomeHaaumy KneBckol KoHbepeHUUn no
BOMpPOCaM He3aBUCMMOCTK cyAebHON BnacTm B CTpaHax BoctouHol EBponbl,
FOxxHoro Kaekasa u LleHTpansHoW A3nu, KOTOpble LWWPOKO WCMOJb30BanCh B
KayecTBe OCHOBbI 415 pepopm CyAebHOM agMUHUCTPALUN BO MHOMMX CTPaHax
rocygapcreax-ydactHnkos OBCE, B Tom uucne B LeHTpanbHon A3vn. B 3ToM
LOKYMeHTe OCOb6eHHO nojYepkMBaEeTCA BaXHOCTb He3aBUCKMMOCTU CyAen,
NPOKYpPOPOB ¥ aZiBOKATOB.

MNpucoefnHAACE KO BCeM MO3ApaBNeHNAM CO 3HaMeHaTe/llbHOW JaTow,
Xenaw MoMHOM peanusauum noteHumana KoHCTUTYyUMM BO Bcex cdepax
Xu3HN. Co CBOEN CTOPOHbI, XO4Y OTMETUTb, YTO COrJIaCHO CBOEMY MaHzaTy ANs
Hawero Oduca HeT 6osiee BaXXHOM 3afauyu, YeM yKperieHne TpaguLMoHHOro
coTpyAHuYecTBa ¥ B3auMonoHumaHma wmexgy OBCE wn KasaxctaHoM w
OKasaHve COoAencTBnsA VHULMATMBAM B MPOBEEeHNN 06LLeCTBEHHbIX pedopMm.
Haww aBepwv Bcerfa OTKpbIThl 415 BCeX MapTHepOB, Konner u gpyseir, u Opuc
nporpamm OBCE rotoB BcAYeckn cogerictBoBaTb KaszaxcTaHy B BOMAOLLEHUN B
XW3Hb BaXHbIX 3aKOHOZATE/NIbHbIX VHULMATUB 1 NPOABUXKEHNS BEPXOBEHCTBA
npasa.

Bnarogapto 3a BHUMaHume!
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Anppein TPEBKOB,
Mpedcedamene MexdyHapoOoHoz20
COH30a pUCMo8

YBa)xaeMble y4acTHUKN KOHpepeHL N, faMbl U rocnogal

Ans mMeHs 6onbluas 4ecTb OT MMeHU MexzayHapoAHOro cok3a HpUCTOB
NpVBeTCTBOBAaTb U MO34paBuTb Bac co 3HameHaTeNbHbIM CobbITEM - [V-M
KoHrpeccom (MexpyHapoAHOW KOHbepeHumein) Accoumaumm  asmaTckmx
KOHCTUTYLIMOHHbIX CYZJOB W 3KBMBAaNEHTHbIX WHCTUTYTOB W  25-netmem
KoHcTutyummn Pecnybnnkn KasaxctaH - OTMeTW/ B CBOeM [O3ApaB/ieHunn
A.Tpebkos.

Co3gaHHaa  fgecAaTb  fieT  ToMy  Has3ajh  Accoumaums  a3maTckmx
KOHCTUTYLUMOHHbLIX ~ CYAOB W 3KBMBANEHTHbIX  WHCTUTYTOB, nrpaet
NCK/TIOUUTENIbHO  BaXHY pojiib B Jefle  yKpernjeHus U1 pasBUTUS
KOHCTUTYLIMOHHOW HPUCANKLNN Ha TeppUTOpUK BOCEMHAALATN roCyAapcTB -
y4YacTHMKOB Accoumaumun. 3a 3TW rofbl OHa COCTOANaCb Kak aBTOpUTETHas
pernoHanbHas opraHusauus, obbejuHALWAs YCUANS ee YeHOB B Jene
NMOCTPOEHNM MOIHOLLEHHOMO rpaXAaHCKoro obLecTsa, 3alnTbl NpaB 1 cBO6OA
rpaxaaH, 4eMOoKpaTnn N BEPXOBEHCTBa MNpasa.

Ocobyto 3HAUYMMOCTb HbIHelwwHeMy, IV KoHrpeccy Accoumaumn npugaét
npoeejeHne ero B AHW npa3gHoBaHus 25-netnsa KoHcTutyummn Pecnyb6nvkm
KasaxctaH - rnaBHOro 1 NtobmMmMoro KasaxcraHuamuy npasgHuKka.

KoHcTuTyumoHHbln  CoBeT  KasaxcTtaHa, npejceAatenbCTBYHOLWMA B
HacTosilee Bpemsa B Accounaumn, NpoBén OrpoMHyt0 paboTy Mo MOAroToBKe
KoHrpecca, npeofosien M3BeCTHble OOBEKTUBHbIE C/IOXKHOCTY, Ha BbICOKOM
ypOBHe obecreynn Npmém n paboTy ero y4acTHUKOB.

Bcé 370 paéTt ocHoBaHMe cuuTaTb, YUTO IV KOHrpecc Accounaumm CTaHeT
HOBbIM BaXXHbIM 3TanoM B Aa/ibHelLlel MOAepHU3aLMN U COBEPLUEHCTBOBAaHUN
CNCTeM  KOHCTUTYLMOHHOIO CyAOMNpPOU3BOACTBA, MOBbILLEHUV aBTOPUTeTa,
HEe3aBNCUMOCTU N 3PPEKTUBHOCTU KOHCTUTYLIMOHHOM CUCTEMBI.

YBepeH B TOM, UTO KaK MpeAblAyLlas AecaTUNeTHssA, Tak U AanbHerias
JeATenbHoCTb  Accoumaumm  asmaTCkUX — KOHCTUTYLMOHHLIX — CYA0B WU
SKBVBANIEHTHbLIX WHCTUTYTOB, MOCAYXWUT WHTEpecaM rocyAapcrB-y4acTHUKOB
Accoumaumn, obLiecTBa, BCeX rpaxjaH W BCeM TeM 61aropofHbIM Lenam,
KoTopble 0603HaueHbl B YcTaBe Balueln Accoumanmn.

Xenato KOHrpeccy nnoAOTBOPHOM paboTbl, a ero Aeneratam U rocTam
KPernkoro 3/0poBbfl, YCNexXoB W YyJaun BO BCex Jefax W HaudMHaHUSX,
6narononyymns n cyacTbs!
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Buktop MAJIMHOBCKWIA,
YneH KoHcmumyyuoHHo20 Cogema
Pecnybauku KasaxcmaH

KOHCTUTYUMNOHATN3M CNACEHNA:
CMArYnTb NPOTUBOPEYNA MEXAY YE/ZTOBEKOM,
OBLWECTBOM U TOCYAAPCTBOM

YBaxkaemble kossierv. lambl n rocnoga.

CerogHA Ha CTONb nMpejcTaBuUTe/IbHOM ¢opymMe MoAHATa BecbMa
aKTyanbHasa TemMa.

Mo copepXxaHO OHa WMMeeT MHOXECTBO BEeKTOPOB, BXOAALWNMX B
ryMaHuUTapHoe wu3mepeHune. HernocpeaCcTBEHHO 3aTparmBarolmx npobaemsl
BEepXOBEHCTBA MNpaBa, MNpaB W 06A3aHHOCTEN rpaxAaHWH, OpraHu3aunm
rocyAapCTBEHHOM BNaCTU.

B cBoeli COBOKYMHOCTM OHU GOPMUPYIOT 0CObbIA KOHCTUTYLMOHANN3M, ANS
KOTOPOro CBOMCTBEHHbl 0CObble AOKTPUHANbHbIE NOAXOAbl, 0CObble NHTepechl
Cy6beKkTOB OTHOLUEHWIA, BPEMEHHbIE MPOMEXYTKU AeNCTBUSA, OTBETCTBEHHOCTHU
rocyZlapCTBEHHbIX U 06LLeCTBEHHbIX MHCTUTYTOB, a TakXe rpaxzaH.

OpMEeHTUPOBOYHO OH MHOK 0603HaYeH Kak KOHCTUTYLIMOHAM3M CnaceHus.

B npaMom cmbicsie c/ioBa, CNaceHWs Hauuu, rocyfapCTBEHHOCTU, >XU3HU
nrojaen.

BocTpeboBaHHOCTb 3TOM Npob6aeMaTnky pe3Ko BbIpOCaa BECHOW TeKyLlero
roja v oxsaTuia rnpakTu4eckn Bce KOHTUHEHTLI 1 rocyAapcTsa Mupa.

Mo3TOMy OYeHb Mone3HbIMU MNPeACcTaBNATCA MaTepuansl BeHeumaHCKoM
KomMuccnm «KoMnmaaumsa 3akaodeHnin n Joknajos BeHeumaHcKom KoOMnccmm o
ypesBblyaiHOM nonoxeHUn» (Ctpacbypr, 16 Anpens 2020 r.).

Mpeanoxy yBaxaeMbiM y4dacTHUKaM ¢opyma OKaTbli KOMMEHTapui u3
onbiTa KasaxcTaHa Mo Tpem KIYeBbIM MO3ULMSAM, OrnpejeneHHbIM B 3TOM
[LOKYMeHTe.

MNepBoe. NpaBoBble OCHOBbLI KOHCTUTYLIMIOHANV3Ma CMaceHns 3a70XeHbl B
ctaTbe 44 KoHctutyuum PK B dopme AByX pa3sHOBUAHOCTEN 0COBOro pexunma:
B NMOANyHKTe 16) - Ype3BbIYaANHOIO NONOXEHUS U B MOANYHKTe 17) - BOEHHOrO
NONOXEHUNS.
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JaHHbIe HOpMbl MONyYNAN feTasibHOe PasBUTME B CreumasibHbIX 3aKOHax,
NPUHATBLIX B 2003 1. «O ype3BbIHaMHOM MONIOXeHUN» (Aanee - 3akoH o Yl) n «O
BOEHHOM MMOJIOXEHUU».

[elicTBylOT W WHble 3akoHbl. B nepBylo ouyepesb, MNPUMEHUTENbHO K
cerofHsLWHeMy pasroBopy B YC/IOBUAX NaHAeMun KopoHasupyca COVID-19,
Ha3oBy Kogekc PK ot 7 wuwona 2020 r. «O 3p0poBbe Hapoga v cucteme
3/ipaBooOxXpaHeHVa» (Aanee - Kogekc o 3,0pOBbe HapOAa).

B nognyHkte 16) ctatby 44 KOHCTUTYUUW YCTAaHOBNEHO, 4YTO B C/yyae,
KOorja JAemMoKpaTnyeckme WHCTUTYTbl, He3aBUCUMOCTb U TeppuTopuanbHas
Le/fIoCTHOCTb, MNOANTUYeckas CTabunbHOCTb  Pecny6aumkn, 6e3onacHoCTb
ee rpaxfaH HaxoAdATCA Mo Cepbe3HOW W HenocpeACTBEHHOW Yrpo3on u
HapyLlweHOo HopManbHOe GYHKLUMOHMPOBAHME KOHCTUTYLIMOHHbBIX OpPraHoB
rocyfapcrea, nocne opuUmanbHbIX KOHCyNbTaunmin ¢ MNMpembep-MUHUCTPOM U
npeaceaatenamu Manat MNapnameHta Pecny6avkn (Mpe3ngeHT Pecnybnnkn -
B.M.) NnpnHMMaeT Mepbl, AUKTyeMble Ha3BaHHbIMW O6CTOSATENbCTBAMM, BKAKOYAS
BBeZeHe Ha Bcel TeppuTtopum KasaxcTaHa v B OTAe/IbHbIX ero MeCTHOCTSX
Ype3BblYaNHOr0 MONOXEHUS, NpUMeHeHne BoopyxeHHbIx Cun Pecnybnnku, ¢
He3amegnnTenbHbIM NHGOPMMpoBaHMEM 06 3ToM lNaprameHTa.

B 3akoHe o Ul kBannPUKaALNOHHbIE MPU3HAKM KOHKPEeTU3MPOBaHbl. OHO
ornpejesieHo Kak BpeMeHHas Mepa, NprMeHsieMas UCK/IIUYNTEIbHO B UHTepecax
obecneyeHnss 6e30MacHOCTM TpaxAaH W 3aWnTbl KOHCTUTYLWMOHHOIO CTPOS
Pecnybnnkun KasaxctaH, v npeactaBnsftoias cobol ocobbli MpaBoBON pexunm
LAesiTeNIbHOCTN  FOCYAapCTBEHHbIX OPraHoB, OpraHW3auuii,  A0MyCKaroLLnii
YCTaHOB/IEHVEe  OTAe/IbHbIX OrpaHWYeHuWin npaB U  CBOGOA  rpaxAaaH,
NHOCTPaHLeB M nvL, 6e3 rpaxzaHcTBa, a Takxke npaB HPUAMYECKUX UL, W
BO3/1araroLmii Ha HUX AOMNOJIHNTE/IbHbIE 06A3aHHOCTU.

Ul BBOANTCA B CNyyae HEBO3MOXHOCTU YpPeryinmpoBaHUA C/IOXMBLUENCH
cMTyauuMm npuMeHeHrem WHbIX Mep. Llenb - ycTpaHeHve 06CTOATeNbCTB,
NOCNYXUBLUMX OCHOBaHVEM aAna  ero BBejeHMs. OHUM  obbejViHeHbl B
ABe Trpynnbl: «4Ype3BblYaliHble CUTyaLMX COUMANbHOrO  Xapaktepa» W
«4ype3BblyaliHble CUTyaLnn MPUPOAHOrO N TEXHOMEHHOr 0 XapakTepay.

MapnameHToM B 3aKkoHe 0 Yl ycTaHOBNEHbI MHOTVE ApYyrue AeTanu.

B KasaxctaHe 4Il1 kpaliHe pefkoe siBNeHVe. 3a BpeMs rocyLapCTBEHHOWM
HEe3aBNCMMOCTN 3TOT OCO6LI NMPaBOBOWN PeXnM BBOAWIICA ABaXAbl: yKaszamu
Mpe3ngenTa PK oT 17 gekabps 2011 r. B 04HOM 13 ropozos 1 oT 15 mapTta 2020
BO BCell CTpaHe.

Btopoe. Ocobo nogyepkHy, 4YTO B COOTBETCTBUW C MYHKTOM 2 CTaTbn 63
KoHctutyummn B nepuog Yl MapnameHT n Maxunuc lNapiameHta He MOTyT
6bITb pacnylieHbl. MNokasatenbHo, Yka3zoM ot 15 mapta 2020 r. 3amecTutenu
npegcepatenei Manat MNapnameHTa 6611 BKAKOYEHbl B COCTaB [oCcKOMUCCUM MO
obecneyeHuto pexxmma Yl npu MpesungeHte PK.

B 06bluHOM pexumMe gercTByeT KOHCTUTYLMOHHBI CoBeT

MNpaBocyane B MecTHOCTW, rhae BBegeHO Y[, ocyliecTBaseTca cyjamu B
COOTBETCTBMM C 3aKOHOAATE/IbHLIMU aKTaMU.

Ocobass ponb B obecrneyeHUN 3aKOHHOCTU B YCIOBUAX pexuma 4l
OTBOAMUTCA HaZ30PHOW AeATeNbHOCTU OPraHoB NPoKypaTypbl.

Mpn 3TOM AN He3amMeA/INTeNIbHOro peLleHVss BOMPOCOB W MNpOBejeHUs
MEeponpuUATUA N0 NVKBUAALNK OBCTOATENbCTB, MOCAYXUBLUMX OCHOBAHMEM
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ana BBegeHma Ull, [MpesvageHTom PK MoryT co3gaBatbcs creumanbHble
OpraHbl rocylapCTBEHHOr0 yrnpas/ieHua no obecrneyeHunto pexunma Yrl. K H1M
OTHOCATCA:

1) TocypsapcTBeHHas KOMWUCCUA MO obecrnedveHUto pexuma Yl npw
Mpe3ngeHTte PK;

2) KOMeHZAaTypa MeCTHOCTMU.

He noagmeHsa yMno/HOMOYEHHbIE TFOCOPraHbl, peannsys yCTaHOBIEHHble
3akoHOM 0 Yl PyHKUMN 1 MONHOMOUMSA, OHN CNOCOBCTBYIOT O6bEeANHEHMIO Y
3¢ PeKTUBHOMY MCMOJIb30BaHVIO NX PeCYPCOB Ha e4IHOM HarnpasieHUU.

TpeTbe. 3a Bpems fedAtenbHOCTU KOHCTUTYUMoHHOro CoseTa 60/bluas
4YaCTb peLeHuin UM MpUHATa MO BOMpocam MpaeB M CBo6OJ uyenoseka U
rpaXgaHvHa, TpeboBaHMM K 3aKOHaM, UX OrpaHUYMBAKOLLMM B COOTBETCTBUMU
co ctatbert 39 KoHctuTtyummn PK. Bce oHuM geicTBytoT B ycnoBuax Yl. 31a Tema
oTZeNbHOro 60nbLOro pasrosopa. M oyeHb XOpPOLLO, YTO OHa BblHeCeHa Ha
obcyxaeHune JfleTHen Wwkonbl KOHCTUTyUMoHHOro Cyaa Typunun.

34ecb Xe 06paTMM BHMMAaHVE Ha OTAe/lbHble OTMpaBHble TPeboBaHWA
3akoHa o Y[ B yact Mep 1 BpeMeHHbIX OrpaHnyeHnii B ycnosuax Yrl.

OHWM  [O/MKHbI  OCYLWLeCTBAATLCA B Mpegenax, KoTopble  Bbl3BaHbI
obcToATeNbCTBaMM, MOCAYXMBLUMMK OCHOBaHMeM BBegeHUs 4YI. OHW He
AOKHBI MPOTUBOPEUNTb PaTUPULMPOBaHHBIM PK MexzayHapoAHbIM JOroBopam
B 06/1aCTV NMpaB YenoBeka.

Mpu BBegeHUn Ul Ha nepuos ero [encTBusS NpesycMaTprBatOTCS
OCHOBHble Mepbl W BPeMeHHble OrpaHuUYyeHns, a TakXe YCTaHOB/IeHa
AOMYCTUMOCTb BBeAEHUS AOMNONHUTE/IbHbIX Mep 1 BPEeMEHHbIX OrpaHUYeHuiA.

W Te v gpyrve HenocpeACTBEHHO NOVIMEHOBaHbI B 3akoHe o Y1,

OHn anddepeHUMpOBaHbl B 3aBUCMMOCTM OT XapakTepa CUTyauun:
ypesBblYaliHas CUTyaums COLMANbLHOrO Xapaktepa, AMbo Ype3BblyaiHas
CUTYaLMsa NPUPOLHOro U TEXHOreHHOro Xxapakrepa.

16 Maa HblHewHero roga [lapnameHToM cTatbsa 15 3akoHa o 4Tl
[AOMOJIHEHA HOBbIM MYyHKTOM. 115 obecneyeHns 3KOHOMNYECKon 6e30MacHoOCTU
CTpaHbl B nepuog BBegeHns Yl M BO3HWMKLUENR, B CBA3U C 3TUM KPU3MCHOM
cMTyauuMm B COLMAaNbHO-3KOHOMUYeCKolr cdepe B COOTBETCTBUMM C akTaMu
Mpe3ngeHTta Pecnybnvkm MOryT 6biTb YCTaHOBNAEHbl OCOBEHHOCTU AelCTBUS
3aKoHOZaTeNbCTBa B MepeyncieHHblX B 3TOM CTaTbe cdepax broaxetra wn
dVHaHCOB, NpeanpuHMMaTENbCTBA N COLMAaNnbHOM 3alMThl HaceneHns. JaHHble
aKTbl AeNCTBYIOT A0 OKOHYaHMUS Ccpoka Aenctua Yll, ecan no cornacoBaHuMIo €
MNpe3ngeHTom PK nam no ero nopyyeHuto ¢ AaMuHuUcTpauver MpesngeHta PK
WA B CAMUX aKTaxX He YCTaHOB/IEH MHOW CPOK AelCTBMIS.

BepexHoe oOTHOLWeHVe K MpaBaM K CBO6OAAM rpaxjaH noaTBepxXaaeT
cefyroLnm npumep.

Becbma HenpocTtaa npasoBaf cuTyaums cnoxwunace B 2012 1. C
napfaMeHTCKUMU U MeCTHbIMU Bbibopamun B ropoje >KaHao3eH, CoBNaBLUNMU
c pexumoM 4T, 3akoHOM o Y[ ycTaHOBAEeH 3anpeT Ha nposejeHVe BbIOOPOB
N pecnybankaHcknx pedpepeHAyMOB B TedeHe Bcero nepuroga gerictems Yl B
MeCTHOCTW, r4e OHo BBefeHo. O4HaKo Torga 3Ta Mepa He 6blna NoMMeHoBaHa B
Ykase lNpe3ngeHTa PK o BBegeHun YIT.

Mo  obpaweHnto  LleHTpanbHOW  m3bupaTenbHon  komwumccumm  PK
KoHCTUTyuMoHHbIM  CoBeTOM 6Obla  BblpaboTaHa C/ejytowas npaBoBas
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nosvums. «3. ..MPUMEHNUTENILHO K BOMPOCY O AOMYCTUMOCTV MPOBeAeHUA
BbI6GOPOB B ropoge >XaHao3eHe MaHrucrayckor 061actu, YynoiHOMOYEHHbIM
rocyAapCTBeHHbIM OpraHam csiedyetT pPyKOBOACTBOBATbCA... (3aKOHOM O
4ymn - B.M.).., 3anpewarolyMm npoBeeHne BbIGOPOB U pecrnybinKaHCKNX
pedepeHAyMOB B TeUeHue BCero nepuoga gerictsusa Yl B MecTHOCTW, rae oHO
BBEZEHO».

OgaHako lMepBbili Mpe3ngeHT Pecnybamku, Kak rapaHT KoHCTUTyLmMK, Npas n
CBO60OJ, Ka3axcTaHueB, BepHy/ AaHHOe noctaHoBneHVe B COBET Ha MOBTOPHOe
ronocoBaHune. Tpebyemoe 60/bLUMHCTBO FONOCOB He 6bINO HabpaHo, B cuay
Yero OHO CUMTaeTCA HerNpPUHATBLIM. Bbl6Opbl NPOLLAY B Ha3HaYeHHbI CPOK, Kak
N BO BCeW CTpaHe.

A coBcemM HepaBHO, 12 aBrycta, B YCIOBUAX KapaHTWHAE, MO BCemy
KasaxcTaHy npoLunu KocBeHHble Bblbopbl genyTaTtoB CeHaTa MapaameHTa.

KoZekcom o0 340poBbe Hapoga npeAycMOTpeHa BO3MOXHOCTb BBefeHUS
OrpaHNYMTENbHbIX MEPONPUATUIA, BKAOYAA KapaHTUH C 0COBbIMU YCI0BUAMM
npeAnpUHUMAaTeNbCKON U (UIN) NHON AeATeNbHOCTU U XU3HW HaceNleHUs Ha
Bcen TeppuTopunm KaszaxctaHa WAM  aAMUHUCTPATUBHO-TEPPUTOPUANIbHBIX
eAVHVLU. B ero BBefeHWU U WCNONHEHWWN peLuarollas poJib BO3/I0XEHa Ha
OpraHbl 34paBoOXpaHeHus. HeobxoAnMble JeTanun TakXke 3akpernjeHbl
Ha3BaHHbIM KozeKkcoMm.
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YBaxkaemble KoJeru.

ddPekTnBHOCTL HOpM KOHCTUTYUMM 1 3aKOHa O Yl 6blna noATBepXAeHa
B MapTe-Mae BO BpemsA pexuma Yll B xofe npeaynpexzgeHus n 60pbbbl C
nepBoOi BOJIHOV KOPOHAaBMPYCHOW NaHAeMun. Ha 3Bakyauunto KasaxcTaHues 13
3apybexHbIX CTpaH, MeAnLMHCKYH MOMOLLb MOCTPajaBLUMM OT 3aboneBaHus,
a Takke OQUHAHCOBYK MOALEPXKY TMOTEPSABLUMM A0XOJ Ka3axcTaHuam W
coxpaHeHue ux busHeca Oblnn HanpasneHbl becrnpelefeHTHble GUHAHCOBbIE
M 4JenoBeyeckue pecypcbl. B cooTtBetctBUM C ykasamu [pesngeHta PK
MOBWN30BaHbI  BCE  HEObXoAWMble  rOCYJApPCTBEHHblEe  yypexzeHus,
NpPaBoOOXpaHUTe/IbHble OpraHbl U BoopyxeHHble Cunbl. bharogaps vM yganocs
MUHUMU3MPOBATb NOC/IEACTBUS 3TON 6eabl. MNapnamMeHTOM OTAeNbHble 3aKOHbI
6b1IN AONONHEHbI TpebyeMbIMV HOPMaMu, NPUHAT HOBbIM KoZekc 0 340poBbe
Hapoza.

Bo Bpema BTOpOV BOJHbI NaHAemMuy 6opbba C Hell BbICTPOEHa B
COOTBETCTBMMN C 3aKOHOAATENIbCTBOM O 3/0pOBbe Hapoga MoCpeacTBOM
NPUMEeHEeHVA KapaHTUHHbIX U APYruX Mep. OTO Mpu NojAepxke 3apybexHbix
Apy3er KasaxcTtaHa TakXe NPUHOCUT NOMOXUTe/IbHbIe pe3y/bTaTbl.

KoHeuHo, B AanbHelLweM 3aKoHOAaTeNbCTBO U KOHCTUTYLIMOHHO-NPaBOBas
npakTvka byyT COBepLUEeHCTBOBATLCA.

XOTH, NO 6ONbLUIOMY CYeTy, XO4YeTcs, YTOobbl BO BCeX CTpPaHax CUTyauumii ¢
BBe/ZleHVIeM KOHCTUTYLIMOHAIN3Ma CnaceHns H6b1/10 KaK MOXHO MeHbLLe.

XXenato Bcero gobporo!
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Namseok YOO,
President of the Constitutional Court
of Korea

CONSTITUTIONAL ADJUDICATION AND RULE OF LAW
IN THE REPUBLIC OF KOREA: CHALLENGES AND RESPONSES

The Honorable Chairman of the Constitutional Council of the Republic of
Kazakhstan, the Heads and Justices of the Association of Asian Constitutional
Courts and Equivalent Institutions (AACC), and distinguished guests,

It is all the more meaningful that the AACC is celebrating its 10" anniversary
and convening the 4% Congress this year. | would also like to offer my
congratulations on the 25" anniversary of the Constitution of Kazakhstan.

Looking back on the history of mankind, | believe that democracy has finally
established its firm legal foundation through the constitution, which guarantees
human rights by putting restrictions on state power. To realize constitutional
democracy - a valuable asset for mankind - we need constitutional adjudication
system, which can carry out constitution’s normative power in all state activities.
Through constitutional adjudication practiced by constitutional review bodies,
independent of any political power, protection of fundamental rights and
actualization of substantive rule of law can be achieved.

In the movement for democracy in June 1987, the Korean people toppled
down an authoritarian regime that constantly belittled human rights and abused
state power. Founded on the spirit of this movement, the Constitutional Court
was established on September 1st 1988 to ensure human rights as much as
possible and place state power under constitutional control. Over the past
30 years, the Constitutional Court of Korea received more than 40,000 cases
and ruled around 1,700 of them unconstitutional. In its adjudications, the
Court constantly strived to achieve substantive rule of law by acknowledging
the binding force of the Constitution, which provides for the guarantee of
fundamental rights in all state powers including the legislature.

We often talk about tension or collision when it comes to the relationship
between rule of law and democracy. Nevertheless, democracy is built on
the basis of human rights. This is because democracy is a decision-making
mechanism grounded on the belief that all citizens are free and equal.
And by law, core components of democracy such as the electoral system,
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political parties and freedom of political expression and participation are fully
guaranteed. It is in this respect that substantive rule of law is essential for the
proper functioning of democracy.

The Constitutional Court of Korea has made efforts to widen the scope of
freedom of political expression and participation by pronouncing relevant
statutes unconstitutional. The Court invalidated statutes that mandated
telecommunications service users to verify one’s identity when using an on-
line bulletin board, and that prohibited the use of the internet for election
campaign. The Court also struck down the ban on all outdoor assemblies at
night time. As to the provisions on population disparity among electoral districts
and restriction on voting rights of those with suspended sentence and prison
sentence, along with the provisions on election campaign, the Court pronounced
decisions that require these provisions to guarantee equal political participation
and accurate reflection of the popular will. Such endeavors led to a number of
changes that contributed to the democratization of the right to vote. In March
2017, the Court upheld the impeachment of a former president on the grounds
that the abuse of presidential power amounts to a grave violation of democracy
and rule of law principle.

As shown by such cases, it is noticeable in Korea that democracy gave
birth to the Constitutional Court and it grew up to become a faithful guardian
of democracy by fully guaranteeing the fundamental rights of the people and
taking a firm control of state power.

In many countries, constitutional justice is going through a new wave of
changes. The Constitutional Court of Korea is not an exception.

Today's rapid development of information and communication technology
is a massive boon for the people’s lives. But it has also created the possibility
of infringing the right of personality, the right to privacy and the freedom of
communication, resulting from the collection, use, disclosure and surveillance of
personal information. In 2005, the Constitutional Court of Korea held that the
right to informational self-determination, which is the right of the subject of the
information to decide when, to whom or by whom, and to what extent his or her
personal information will be disclosed or used, is guaranteed as a constitutional
right (Constitutional Court of Korea, 99Hun-Ma513 etc., May 26, 2005). Based on
this right, the Court has proactively responded to the new types of human rights
infringement cases as these technologies develop.

For instance, the Constitutional Court of Korea made a decision of
nonconformity to the Constitution on the provision that permitted an
investigative agency, if necessary for criminal investigation, to request location
tracing data of a specified person or all communication data to and from
a specified base station, from telecommunications companies. Another
nonconformity decision was made on the provision that permitted the
interception of telecommunications transmitted and received through internet
lines. These decisions were made based on the idea that legal requirements and
post controls were insufficient to regulate the abuse of investigative power and
to minimize the infringements of relevant human rights (2012Hun-Ma191 etc.,
June 28, 2018; 2016HuUN-Ma263, August 30, 2018). After the decisions, relevant
provisions were revised accordingly.
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In this information communication technology era, we should discuss ways
to ensure and regulate the use of technology in constitutional justice in order
to fully take advantage of the technological development, and at the same time
prevent it from hurting the constitutionally guaranteed fundamental rights.

Meanwhile, protection and restriction of human rights has emerged as a
new concern in the wake of the COVID-19 pandemic beginning early this year.
Article 36 of the Korean Constitution stipulates that the health of all citizens
shall be protected by the state. In response to this pandemic, it would be very
important and necessary to fulfill the state’s constitutional duty to protect the
people’s life and health. Korea is coming up with various measures in the face
of COVID-19 under Infectious Disease Control and Prevention Act. | believe it
is imperative to take concerted efforts from all countries, as this pandemic is a
disaster which calls for a global response.

In this regard, the newly emerged concept of “human security” carries a
profound implication for the COVID-19 response. It is a new security paradigm
that focuses on human life and dignity, which goes beyond the concept of
conventional national security while incorporating health and environment
securities. To this end, human security stresses the importance of global
solidarity and cooperation.

Constitutional review bodies are required to take an active role in
constitutional justice so as to make sure the restrictive measures in response
to the pandemic such as lockdown, restriction on assembly and meeting,
contact tracing and isolation for confirmed patients, etc. fulfill the due process
requirements and do not excessively limit the concerned human rights. These
measures should take a balanced perspective in the area where constitutional
interests might be in conflict.

Having encountered new challenges of a changing world such as the
information society and the pandemic crisis, we are encouraged to be open-
minded, forward-looking and contemplate on what is the appropriate extent
of lawmakers’ formative power in tackling new challenges. And we should also
decide wisely on what standards of review should be used to handle these
challenges.

As determined by constitutional values and spirit, constitutional review
bodies are to properly adapt to the changing social demands over changing
times, and provide an answer to the question of how the state and society
should move forward. Notwithstanding the global change and challenges of
this era, it is vital that constitutional review bodies in Asia continue to pursue
solidarity and cooperation as a way to improve human rights in all parts of
Asia and expand a common ground to advance constitutional democracy and
substantive rule of law.

Thank you for your attention.
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®apxag ABAYIINAEB,
Mpedcedamene KoHCMumMyyuoHHo20
Cyda AsepbatioxcaHckol Pecnybauku

HEKOTOPBIE ACMEKTbI OTNMPABNEHNA KOHCTUTYLMOHHOIO
NMPABOCY A B ASEPBAAYKAHCKOI PECNYB/INKE
B NEPOA NAHAEMUWN

YBakaemblii rocnoauH MpeacegaTens,
YBaXkaemble laMbl U rocnoaa,

Mpexgae Bcero, oT UMeHU KoHcTuUTyumoHHoro Cyza Asepbalif)XaHCKowM
Pecnybnvkn xoTten 6bl no3gpaBuTb KOHCTUTYUMOHHbIA CoBeT Pecnybamku
KazaxctaH Bo rnaese ¢ [lpeacegateneMm rocnogmHom Karipatom Mamun ¢
25-netnem KoHctutyummn Pecnybamnkmn KasaxctaH. MNpuHatne OCHOBHOroO 3akoHa
CTpaHbl, paboTa Haj KOTOPbIM Benacb Nnoj HenocpeacTBEHHbIM PYKOBOACTBOM
Mepsoro [lpe3ngeHta Pecnybnukn KasaxctaH - Enbacel HypcynTtaHa
AbunweBnya HasapbaeBa, CTano BaXHOW BeXOW B PasBUTUU COBPEMEHHOM
Ka3axcTaHCKOM rocyflapCTBEHHOCTU W MOCAYXWI0 OCHOBOM AN CO3AaHUS
3aKOHOZAaTe/IbHOIr0 MacCBa He3aBNUCUMOW pecrnybnvku.

Pa3spewwimte MHe TakXe BblpasUTb 61arofapHOCTb 3a HarpaxgeHue
Ykaszom [lpe3ngeHta Pecnybnukn KaszaxctaH rocnogmHa Kackim-)XomapTa
TokaeBa BbICOKOV Harpagon - opAeHom «[ocTbik» |l cTeneHW. YBepeH, 4To
JaHHasg Harpaja SABASETCH OTpPaXKeHMeM BbICOKOro YPOBHS COTPYAHMYECTBa
MeXxzy OopraHamMm KOHCTUTYLMOHHOIO KOHTPOAHA, a TakXe HapoZamy Halunx
APYXKEeCTBEHHbIX CTPaH.

KoHcTUTyumMoHHbIN  CoBeT KasaxcTaHa BCerga 3aHuMMan  akKTUBHYHO
nosnumo B chepe MexayHapoAHO-MPaBOBOro COTPYAHMYECTBa, U NpoBejeHue
MeponpusATKSA, MOCBALLEHHOrO tobuneto KOHCTUTYUMW CTpaHbl B pamkax [V
KoHrpecca Accouunaumm Asnatckmx KoHCTUTYLMOHHbIX Cy0B 11 SKBUBANEHTHbIX
NHCTUTYTOB, HOCUT CUMBOJINYHbI XapakTep.

YBaxxaemble Koneru,

3awmTta npaB K cBobOj denoBeka Bcerja SBAAETCA  06BEKTUBHO
CYLLECTBYHOLLM KpUTEPMEM YPOBHS AEMOKPATUK, @ B Ype3BbIHaHbIX YC0BUSAX
npuobpetaet ocoboe 3HauveHme. B nepuos BbIHYXAEHHbIX KAaPaHTUHHbIX
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Mep 6anaHC WHTepecoB NMYHOCTM U 0b6LiecTBa CTAaHOBWUTCA KpaeyrolbHOM
3aja4veri Bcex BeTBel BNACTU. BbIHYXAEHHO M MO 06BEKTUBHbLIM MPUYNHAM
orpaHnyMBaeTcs CBO6OAA MNepeaBMKeHMNs, HapyllaeTcd obpas3oBaTefbHbIl
npoLiecc, 3anpeLLaeTca ToT UAK VHOW BUA LeN0BOW AeATeIbHOCTU.

MaHgemua COVID-19 3atpoHyna Bce 6e3 WCKAOYeHUA cdepbl XKU3HU
06LLecTBa, OHa KOCHY/NacCb TakxXe AeATelbHOCTY BCex BeTBel rocyAapCcTBeHHOM
Bnactn. OTpasunacb anuaemMms n Ha GyHKUMOHUPOBaHUN KOHCTUTYLIMOHHOIO
Cyaa AsepbaigxaHckon Pecnybnnku, KOTOPbIA MPOAOKAeT OCyLLecTBAATb
npaBoCyAue B HEMNPOCTbIX YC/I0BUSIX.

CyaebHas BnacTb J0/KHA OCYLLEeCTBAATLCA HernpepbiBHO. JTlobble 3a4epXXKin
N NPUOCTAHOBKM B OCYLLECTBAEHNW MPaBOCYyANA NarybHbl A1s MpaBocyAans B
uenom. fMoguac, OHY MOryT MoB/feYb HernornpasKMble MOCNeACTBUA 418 cyaeb
rpaXxgaH 1 oxXpaHaembIX 3aKOHOM MIHTEPEeCOoB.

C yyetoM 37010, KoHCTUTYUoHHOMY Cyay NpULLIOCh NPUCNOCabAnBaTbCsA K
paboTe B HOBbIX YCI0BUSIX.

B uensx nNPUHATUS HEOTNIOXHbIX Mep BO WCMOMHEHWE MNOopyYeHN
Mpe3ngeHTa  AsepbanpxaHckon  Pecnybnmkun  KabuHeTtoM  MUHWUCTPOB
AsepbalifxaHckon Pecnybnvkn B Lensx npeAoTBpaLLeHUs pacrnpoCcTpaHeHus
NHbeKUMN  6blIN  MPUHATLI  MOCTAaHOBNEHUS O BBeAEHWUW BPEeMEeHHOro
KapPaHTUHHOIO  pexmma U1  YCTaHOBJ/IEHbl  OnpejeneHHble  Mnpaswia
nepeABMXeHNS NH0AEN U XN3HeLeaTeNbHOCTU ObLLecTBa B Nepuoj naHAeMun.
JTO, a Takke HeobxoAMMOCTb CObMOAEHNA cneynanbHbIX MNpasBul  n
pekoMeHzauunii BcemmrpHoi OpraHusaunmy 34paBooxpaHeHns n MyHncTepcTea
3apaBooxpaHeHus AsepbaifkaHckon Pecnybankm caenano HEeBO3MOXHbIM
npoeegeHune 3acegaHunii MneHyma KoHcTUTyuMoHHOro Cyza B O6bIYHOM
pexvme.

KoHCcTUTyumMoHHbIn  Cys  AOCTAaTOYHO  OMnepaTtMBHO  OTpearnposar
Ha C/IOXKMBLIYKOCA  cuTyauunto.  Ana npodunakTmki  pacrnpocTpaHeHuns
KOPOHaBUPYCHON MH$eKkunn KoHCTUTYUMOHHbIN Cya AsepbalifkaHa, cneays
COOTBETCTBYHOLMM pekoMeHaaumsam OnepatvBHOro wTaba, CO3JaHHOro npu
KabrHeTe MMHNCTPOB, YCTaHOBW OCO6bLIN pexXnM paboTbl B Mepuos NaHAzeMuUn.
JaHHbIl  pexum npegycMaTpvBaeT BpeMeHHOe MpoBejeHMe 3acefaHni
MneHyma Cyza B MNUCbMEHHOM BUZE, a TakKXe BPEMEHHYK MPUOCTaHOBKY
O4YHOro npuvema rpaxgaH. [llpy 3ToM, rpaxzaHe WMerT BO3MOXHOCTb
obpawatecsd B KOHCTUTYUMOHHBIM Cys OHNAMH 4Yepe3 oduuManbHbIA CailT
Cyaa, a Takke OTNpaBiATb CBOW 3asB/IeHUA W Xanobbl Mo noyTte, BKIOYAA
3N1eKTPOHHYHO.

PYHKUMOHVPYS B OrpaHuyeHHoM pexume, Cya paccMmoTpen psg Aen,
HernocpeACTBEHHO KacaroLMXCA peanms3aumm npae u cBobog rpaxzaH. 3a
nepmog kapaHTuHa lMneHymom Cyaa 6bin0 nNpuHATO 13 nocTaHoBneHWin. B
ceMU MOCTaHOBNEHUAX OblN0 AaHO OdULMaNIbHOE TONIKOBaHWE MOJIOXEHUSM
cTaTel HOPMAaTMBHO-MPAaBOBbIX akToB A3epbaigxaHcko Pecnybnnku, B
OCTafibHbIX Xe NpeaMeTOM PacCMOTPeHUs CTanu cyAebHble akTbl, HapyLUMBLLNe
KOHCTUTYLIMOHHbIE NpaBa rpaxgaH.

Tak, 10 asrycta 2020 roga lneHym KoHctutyuymoHHoro Cyga npuiHSAn
MoctaHoBneHne o 3anpocy KabuHeta MwuHWCTPOB A3epbaifyKaHCKOMN
Pecny6anku o ToNIKOBaHWM NOMOXeEHNM 3akoHa AsepbaiaxaHckon Pecnybanku
«O cTpaxoBaHWN BKIAA0B».
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CyTb fena 3akatovanacb B TOM, 4To LleHTpanbHbIn BaHk B anpene-mae
TeKyllero roga nNpUHSA pelleHve 06 aHHYAMPOBaHWW NVLeH3nA 4 6aHKOB
13-3a Npobnem C KannTasoM M HU3KMM YPOBHEM natexecrnocobHocTu. Bece 4
H6aHKa 6bI1 06bABNEHbI BAHKPOTaMK, M Havanca npouecc Ux nvkemgaumun. B
npovecce NNKBUAALNN BbIACHWIOCh, YTO HECMOTPS Ha 3anpeTbl U MUCbMEHHble
yBeZOMNEHVA perynaTopa, baHku Npojomkan NpuHUMaTh BKIaAbl HaceneHus,
a BK/1aZbl, MPUHATbLIE 6aHKaMKM B NepuoZ 3arnpeTta, He noasexaTt KOMMeHcaumnn.
Ewe ogHa npobnema 3akntoyanace B TOM, 4TO 6aHKWM ykasblBanu AaTbl
3aK/Ilo4eHns JoroBopa O 6aHKOBCKOM BKAade, UCXOAA W3 AaTbl MUrpaumn
BJIOXXEHHbIX CPeACTB.

MneHym KoHcTuTyumoHHoro Cyaa, paccMOTpeB JaHHbIA 3anpoc CKBO3b
npusmy ctatbn 12 KOHCTUTYUMK, B KOTOPOW FOBOPWUTCH, 4TO obecrnedeHue
npas 1 cB0OHOZ YenoBeka N rpaXAaHMHa, a Takxe AOCTOMHOrO YPOBHS XU3HU
rpaxaaH AsepbarigxaHckon Pecnybanku - BbiCLLasA Lieib rocyAapcTea, OTMeTUA,
4YTO HecobntogeHre 6aHKaMN KOPPEKTUPOBOYHbLIX Mep, He JO/KHO HeraTMBHO
OTpaXaTbCHA Ha MHTepecax BKNaAUNKOB.

PyKoBOACTBYACbL 3TVMW U APYTUMW MNPaBOBbIMW MNO3ULUAMU, [lneHyMm
NOCTAaHOBW/, 4YTO BKAaAbl, KOTOpble ObIIN MNPUHATBI MOCAe MNPUMEHEHNS
KOPPEKTUPOBKK, 06beM KOTOPbIX OblN yBeNYEH, N YCI0BUS KOTOPbIX 6blnu
M3MEHeHbl, CYMUTaKTCA 3alyLieHHbIMU. A  fgoroBop 6aHKOBCKOro BK/aja
CUYNTaeTCs 3ak/IloYeHHbIM C MOMeHTa nepejaydn Bknaga 6aHKy U JokKeH ObiTb
NPUHAT B KayecTBe MepBMYHOro (OCHOBHOrO) Jorosopa. [flata mMurpayum
cbeperaTefibHbIX [OrOBOPOB HE MOXeT CUYMTaTbCA BpemMeHeM 3akKIr4YeHUs
Jlorosopa Bknaza.

B nepwog naHAeMuy Ha OCHOBAHWUW KOHCTUTYLMOHHOW anobbl CyzoM
6bln  pacCMOTPEH TakXe BOMPOC, KacalwLlMNCa npaBa Ha CnpasBeanvsoe
cysebHoe pa3bupaTtenbCTBO, 3aKpernieHHoe Kak B KOHCTUTYLMK CTpaHbl, Tak 1
B EBponeinckon KoHBeHuun o 3awuTe pas Yenoseka n OcCHOBHbIX CBOOOA,.
MneHym KoHctutyunoHHoro Cysa B ceoeM octaHosneHun ot 20 maa 2020 roga
Mo YaCTHOM Xanobe yKasas, YTo 0TKa3 B MPUBIEYEHNN K Y4aCTVIO B YTOIOBHOM
Aene nvl, 4YbW NpaBa HapylleHbl MPUroBOPOM WAW APYrUM CyAebHbIM
pelleHeM Ha OCHOBaHUW ANUWb GOPManbHOro noAxoAa K MOHUMAaHWIO
NONOXEeHNM YronosHo-lpoLeccyanbHOro Kopekca A3epbali>kaHCKOM
Pecnybnukn, co3gatoT NpenaTtcTBuUs A5 OCYyLLEeCTBNEeHUA rapaHTUn CyAebHO
3alWnTbl, 3akpenneHHoM B cTatbe 60 KoHCTUTyuMn AsepbaiifykaHCKOWN
Pecnybnuvkn.

Takxe, B nMepuvos 0CO6Oro  KapaHTUHHOroO  pexuma  [lneHymom
KoHcTuTtyumoHHoro Cysa paccMaTpuBanncb BOMPOCHI, Kacarollmecs rnpasa Ha
nosy4yeHne nNeHcnm, npaea Ha NoayyeHme KOMNeHcaLummn 3a MopanbHbIii yLlepb
1 ApYyrvie akTyabHble acnekTbl Pa3nyHbIX chep npasa.

B 3T1x noctaHoBneHusAx MneHym KoHcTUTyunoHHoro Cysa chopMynmposan
npaBoBble MNO3MLMWM, OCHOBaHHblE HA KOHCTUTYLMOHHbBIX MOJIOXKEeHUAX
NPUHUMNMANABHOIO  XapakTepa, KoTopble BAMAKT Ha  ¢dopmupoBaHue
CyAebHON  MNpakTUKK, COAENCTBYHT  pPasBUTUD  MPaBOMPUMEHUTENbHOM
NPakTUKN B cooTBeTcTBMM € KoHcTuTyumeln AsepbaiigyxaHckon Pecnybavku,
eJMHO06pPa3HOMY MOHVMAaHMIO 1 MPUMEHEHWIO HOPM 3aKOHOZaTeIbCTBa BCEMU
npaBonpuyiMeHNTENAMN.
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YBaxkaemble Konneru,

HenpeackasyemMocTb TeX, /INO60 WHbIX COBbITUA B XWU3HUM YenoBeKa
3acTaBnseT BHOCUTb KOPPEKTUPOBKW B YCTaHOB/IEHHble MaHbl, W3BNEKaTb
YPOKW 13 CIOXKMBLLENCA cUTyaumm. Npu 3TOM, KaxXabl XUTeNb Hallen naaHeTbl
cAenan, Ha MoOW B3rnsag, Ana cebs BaXHbI BbIBOJ, 3aKNOYaOLWMIACA B TOM,
4UTO CMpPaBeANVBOCTb, YCTAaHOBNEHME KOTOPOW SABNAETCH [NaBHOW MUCCUEN
Cyna, npeacraBnseT COBOM HenpexoAdAllyt LIeHHOCTb B IH060M XM3HEHHOM
cnTyauumn. M Ha opraHbl, OCyLLLeCTBASIOLME NPaBOCyANe Ha KOHCTUTYLIMOHHOM
YPOBHe,  NIOXUTCA  0cobass OTBETCTBEHHOCTb BHE  3aBUCUMOCTU  OT
CK/1aZbIBaOLLIMXCS 06CTOATENbCTB 1 NPOLLECCoB.

B 3akntoueHuve, A xoTen 6bl elle pa3 Mo3jpaBUTb HaLIMX Ka3zaxCTaHCKMX
konner ¢ tobuneem. Xenato Bcem yvactHukam KoHrpecca gobporo 3apasus U
BblpaXato HaZexay Ha Hally O4YHY BCTpeyy B CKOPOM ByayLieMm.
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Anwar USMAN,
Chief Justice of the Constitutional Court
of the Republic of Indonesia

GUARDING THE DEMOCRACY IN THE MIDST OF COVID-19 PANDEMIC

Bismillahirahmanirahim, Assalamu‘alaikum wa rahmatullahi wa barakatuh,

May peace be upon us all.

Honorable Mr. Chairman, beloved judges, ladies and gentlemen.

Allow me to deliver this presentation in Bahasa Indonesia hence it is a must
for us to speak in our national language at the international forum.

First, my deepest appreciation for Mr. Kairat Mami, Chairman of the
Constitutional Council of the Republic of Kazakhstan who already facilitate
this immaculate Congress. This Congress is the first Congress that hold via
online hence the pandemic of Coronavirus hit countries around the globe. As
the result of solidity and synergy that we have built, under the presidency of
the Constitutional Council of the Republic of Kazakhstan along with the three
secretariats and all the AACC members, we can pass all the challenges in this
hard situation and the AACC 4th Congress can be initiate smoothly as well.

Dear beloved participants,

As we all know, that one of the duties of the Constitutional court is to
oversee the democratic process in order to protect the rights to vote and the
rights to be voted by every citizen in the general election process. This intended
that the process of general election can runs in accordance with the principles of
honest, fair, and transparent. If the general election process is not in accordance
with the mentioned principles, then the legality of general election will be
questioned and those matters will affect the legality of electability from the
elected people’s representatives. Therefore, the Constitutional Court authority
in adjudicating election disputes plays an important role in maintaining election
accountability and in forming a strong government.

In Indonesia, the democratic process manifested in the general election,
consist of; 1) the presidential election, 2) election members of DPR, DPD and
DPRD; 3) election of regional head at provincial level, election for mayors and
regents for regencies and municipalities. On April 2019, Indonesia has held
its first simultaneous elections. That first simultaneous elections, were held
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for electing the president and the vice president along with the legislature for
central and regional levels.

The Constitutional Court has the authority to resolves the cases for the
presidential elections in maximum of 14 days. Whilst for the legislature elections
cases should be resolve in maximum of 30 days. In the election disputes 2019,
MK handled 261 legislature elections cases and 1 presidential election case.
All that cases were decided within the deadline determined by law. All the trial
process of election disputes held openly, transparent, even for the completion
of presidential election dispute had been broadcasted live by various local and
international TV stations. For the success of implementing simultaneous election
disputes in 2019, the Constitutional Court received various awards from various
parties, including from the Indonesian Record Museum in 3 categories namely,
1) for the longest non-stop trial with the duration for almost 20 hours; 2) for the
highest number case files, and 3) for the most transparent trials.

[ —

Dear beloved participants,

This year, Indonesia will initiate the Head of Regional Election in 270 regions.
The elections will consist of the Governor Election in 9 provinces, elections for
mayors in 37 cities, and regents Elections in 224 regencies. The simultaneous
head of regional elections this year will involve a total number of voters of
106.774.112 voters. The direct elections for the head of regional started in 2005,
whilst the simultaneous head of regional elections has been started since 2015.
As for the whole simultaneous elections are projected to be carried out in 2024.
The Constitutional Court has the authority to resolves the head of regional
election cases in maximum of 14 days.
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It is a duty of the state to fulfilled the democratic rights of its citizens.
Yet on the other hand, with this pandemic of Covid-19, it is also create the
responsibility of the state to protect the healthiness of its citizen hence it is a
part of the constitutional rights of every citizen that need to be guarantee
by the constitution. It would be very dilemmatic condition if in this 2020, in
the midst of the pandemic of Covid-19 faced with the implementation of
simultaneous regional elections. On the one side, the state is obliged to fulfill
the constitutional rights of its citizens in democracy, yet on the other hand, the
state is also obliged to implement the health protocol to prevent the spread this
pandemic. The implementation of the health protocol is also part of the public
health rights in accordance with the mandate of constitution.

The implementation of simultaneous head of regional elections in 2020
will be carried out by still paying attention to health protocols with many
adjustments that must be made in each stage of its implementation. One
of Constitutional Courts’ effort to continue in providing easy access for the
public to reach justice whilst still have to pay an attention to health protocols
in this 2020 election is by utilizing technology, information, and communication
optimally. The Constitutional Court of the Republic of Indonesia has built,
owned, and provided the ICT-based applications and services, both for case
handling support and general administration support. Therefore, it is hoped that
the practice of the trial for the completion and handling the 2020 simultaneous
head regional elections can be carried out well and smoothly without any
significant obstacles.

Dear beloved, | guess that is all that | can share for today, thank you very
much for your kind attention and time. May the almighty God protect and give
us healthiness as always. Wassalamu ‘alaikum Warahmatullahi Wabarakatuh.
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Anekcanap TYMULKWUIA,
[Mpedcedamens KoHCmMumyyuoHHo20
Cyda YkpauHel

COBPEMEHHbIE BbI3OBbl MPABAM Y1 CBOBOJAM YENOBEKA:
OBLLLEEBPOMENCKNI N YKPAIHCKWNIA ACMEKTbI

Ha npoTaXeHUn MCTOPUYECKOro pasBUTUA OOLLEeCTBEHHbIX OTHOLLEHW
npocnexuBaeTca TeHAeHUMA pacluMpeHns Katanora npas 1 cBoboj Yenoseka.
OfHOBpeMEHHO paclUMpPSATCA  cofepXaHne U o0bbeM  CyLLeCcTBYHLLMX
npas, N3MEHAKTCA UX puUanYeckme CTaHAApPTbl MU rapaHTun. ITOT npoLecc
npezckasyemMo BbI3blBaeT CMopbl, CTOPOHaMK KOTOPbIX ABASKOTCA He TONbKO
FOPUCTBI-TEOPETVKN, HO N TOCYAAPCTBEHHbIE OPraHbl U pasnyHble coLnabHble
rpynnel.  llocneAHne, Kak npasBuno, OOOCHOBLIBAIOT  HEOHXOANMOCTb
paclMpeHns obbema 1 CcogepXaHnsa NpasB YenoBeka CBOVMMU CyObeKTUBHbIMU
NOTPe6bHOCTAMM, TOrAa Kak HajeneHHble BAACTbi0 OMMOHEHTbl YTBEPXAAHoT,
YTO NOZAOBHBIV NpoLecc NPOTUBOPEUNT 06LLEeCTBEHHBIM MHTEepecaM, MNOCKOIbKY
NpPenaATCcTBYeT WCMOJIHEHUIO TOCYAAaPCTBOM TeX WA WHbIX KOHCTUTYLIMOHHbIX
06sA3aHHOCTE. DTUMM  Xe  MOTMBaMW  MpeacTaBUTeNn  rocyfapcTBa
060CHOBLIBAOT HEOH6XOANMOCTb MPAaBOBbIX OrPaHUYEHNIA.

Bo wu3bexaHue ycyrybneHns KOHGAMKTOB MexXay TakuMuM CTOPOHaMU
OCHOBOIMOJIOXHbIE MpaBa 1 CBO6OAbl YenoBeKa 3akpernneHbl B MeXAyHapOAHbIX
[OroBOpax W HauMOHaJIbHbIX KOHCTUTYLIMSIX, KOTOpble Takxe ornpejenstor
opraHbl, B 4bell KOMMETeHUUN HaxoAUTCHA paspelleHne COOTBEeTCTBYHLLMX
cnopos.. B YkpaviHe, koTopas 4eTBepTb Beka ABndeTtca YneHom CoseTa EBporbl,
KOMMeTeHUNA pa3peLleHns KOHCTUTYLMOHHO-MPAaBOBbIX CMOPOB MPUHAANEXNT
KoHcTutyumoHHomy Cyay.

B onybnunkoBaHHOM 21 anpens 2020 roja exerogHoM oOT4yeTe O CBOel
featensHoctn  Komuccap Coseta EBponbl no npasam 4yenoseka [JyHs
MwuaToBmMY caenana obwmin 0630p OCHOBHBLIX MNpobnem B 06nacTy npas
yesioBeka, C KOTOPbIMU CTaNKMBAKOTCA eBporerickne CcTpaHbl. Komuccap
yKkasana, 4to B pe3synbTaTe paboTbl Yy Hee CnoXwuiacb C/iefytolaa KapTuHa:
.,EBpONa, ABWXYyLLAACA MO KPyry, HeyBepeHHasd B CBOeM HanpasieHun U
06513aTeNIbCTBaxX, KOTOPble rocyjapcTBa-yaeHbl B3sSAM Ha ceba B obnactu npas
yenoseka“. Mo oueHke Komunccapa, HblHeWwHAS naHgemus COVID-19 ycyrybnset
AaBHMe npobnembl N BbIABASET CNaboCTX eBPOMenckor CUcTeMbl 3allmThbl
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npaB 4YenoBeka, B YaCTHOCTM, BO3POCLUYIH BPaXAebHOCTb MO OTHOLUEHU K
naee yHMBEPCaNbHOCTW MNpaB 4YesnoBeka, VX HefeNMMOCTV U HpUANYECKON
06s13aTeNbHOCTN. HeraTnBHbIe TeHAeHUMM, oTMeyaemble B EBpone B obnactu
npae 4enoBeKa, cucTeMaTm3vpoBaHbl B oTdeTe Komuccapa B Buje MNATU
OCHOBHbIX TEM:

pacTyLee NoAnTnYeckoe 1 obLLecTBEHHOE MPUHSATME pacn3ma;
NrHOpPMPOBaHMe NpaB YenoBeka MUTPaAHTOB 1 beXeHLeB;

Yrpo3bl MpaBaM XeHLLUNH;

nofas/ieHie NHaKOMbIC/INS;

3p03MA He3aBUCUMOCTY CyAebHOM CUCTEMBI.

O TOM, HACKONLKO 3TO aKTyaJbHO Aas YKpauHbl, MOry OLueHVBaTb
NWWb CKBO3b MPU3MY KOHCTUTYLMOHHOMO MpaBa, B 4acTHOCTW, MPAaKTUKU
KoHcTuTyumoHHoro Cysa YkpauHbl.

Mpexae Bcero, ctatbsd 9 KOHCTUTYLMU YKpawvHbl MpegycMmaTpuBaeTt, 4yTo
JAencTByoLe MexXAyHapoAHble A0roBopbl, PaTMUUMpPOBaHHbIE YKPaNHCKUM
napaamMeHToM, ABSIOTCA YacTb HaLMOHAaNbHOro 3akOHoAaTenbCTBa. VHaue
roBops, WAaes YHMBEPCaNbHOCTW MpaB 4YenoBeka ¢akTUYeckn 3akperiieHa
Ha ypoBHe OCHOBHOro 3akoHa YkpawHbl. Ero HOpMbl MMEKT BbICLUYIO
ropnandeckyto cuny. B 1o Xxe Bpemsa npuoputeT MeXAyHapoAHOro rnpasa B
HaLMOHaNbHOM OTpPacN1eBOM 3aKOHOAATeNbCTBe 3akperyieH PsfoM 3aKOHOB,
B TOM 4ucie npoueccyalibHbIMW Kogekcamu. [locnesHve npegycmMaTpuBaloT,
B UYaCTHOCTW, YTO MPUIMEHEeHVe NX HOPM AO/DKHO OCYLLeCTBAATLCA CyAamMu C
y4yeToM npakTuky EBponerickoro cysa no rnpasam yenoseka.

— - ‘ I Y"' \\\1

KOHCTUTYUMOHHBIN CyZ, OCHOBbIBAeT CBOW pPeLUeHUA Ha MOJIOXKEHNSAX
KoHCcTUTyuMmn YKpauHbl. Bmecte C TeM JOMOJIHUTE/NbHbIMY  apryMeHTamu
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AN 060CHOBaHWA ero puanYeckux Mno3vunii B 6ONbLUNHCTBE ero akToB
CIyXKaT CCbINKAN  Ha WCTOYHUKU  MeXZAyHapoAHOro rnpaesa, B TOM uucne
KoHBeHUMIO O 3awimMTe npaB 4esioBeka W OCHOBHbIX €BO60A 1950 roga
N npakTuky EBponeickoro cyga Mo npaBaM 4enoBeka. Mcnonb3sya 3Ty
npakTnky, KOoHCTUTYUMOHHbIN CyAa YKpawuHbl XenaeT COornacoBbiBaTb C HEK
CBOW lOpuanyeckne nosvuymun. B 4acTtHOCTW, obuime noaxoAbl W MpUHLMMI,
chopmynmpoBaHHble EBponenckum cyfoM MO npaBaM  4YenoBeka, Kak
npaBuno, NMPUHUMAKOTCA BO BHMMaHVe B Mnpolecce pa3paboTky KOHUenuui
aKTOB KOHCTUTYLMOHHOIO CyAOorNMpomM3BOACTBa. B pesynbTate nNpuHMMaKTCA
peLleHns, KoTopble B 3HaYUTE/IbHOW Mepe COOTHOCATCA C MPaKTUKOW 3TOro
MeXayHapogHoro cyza. Takum obpa3om, obecrneymBas BepXOBEHCTBO
HauyoHanbHon KoHctuTyummy, KOHCTUTYUMOHHbIN CyAa YKpavHbl, YbW peLueHns
obLeobsA3aTeNIbHbI, OpUEHTUPYeT MpaBOMNpYMeHeHre U 3aKkoHoZaTe/bHbIl
npoLecc Ha COOTBETCTBME MPaBOBbIM CTaHAAPTaM, 3akperyieHHbIM akTamu
opraHos CoBeTa EBponbl.

bonee Toro, B peweHun ot 1 wuoHA 2016 roga KOHCTUTYLMOHHbIN
Cys YkpauvHbl chopmmpoBan MNO3MLMIKO, COMNACHO KOTOPOW MO MNpUHUMMY
APYXXEeCTBEHHOro OTHOLWIEeHUA K MeXAyHapOAHOMY nMpaBy Mpuv peLleHnn
fAena Ha OCHOBaHWK TOrO0 WAW MHOrO MONoOXeHUs KOHCTUTYUMUW [0/KHA
YyUMTbIBaATLCA NpakTMKa NprMeHeHnsa EBponerickumM cyZ40oM Nno npaBam YenoBeka
COOTBETCTBYIOLLEro nonoxeHmss KoHBeHUMW O 3awuTe MpaB 4YesoBeka U
OCHOBHbIX cBo60g 1950 roga. OTcroga cnepyet, 4To KOHCTUTYUMOHHbIA Cya
dopmanbHO 3akpenun cybcuanapHyro npupody KOHBeHUMW U NpakTUKK
EBponerickoro cysa no npaeamM YenoBeka B KOHCTUTYLIMOHHOM MnpaBe YKpauHbl.
B cooTBeTCTBMM C JaHHOW KOHLenuuern B MpakTuke HauMOHalbHOro opraHa
KOHCTUTYLIMOHHOM OPUCANKLMN 3TN UCTOUYHUKN ObLLeeBpOonerickoro npasa
BbINO/IHAIOT BCNOMOraTesibHyt0 GYHKLUMIO Npy ocyLlecTBAeHU oduLmManbHOro
TONKOBaHVA W OnpejeneHnn CoAepXaHUs N obbemMa OCHOBHbIX MpaB WU
cBo6OJ4, KpuUTepueB WX OrpaHnyeHus, NPUHLMNOB MNPaBOBOro rocyAapcrsa,
3aKper/ieHHbIX  OCHOBHbLIM ~ 33aKOHOM  YKpauHbl, TMpu  OonpegesieHnn
CoZlep>XXaHnsa npuBeAeHHbIX B ero TekCTe MOHATUA U OTAe/IbHbIX TEPMUHOB.
TakuMm 06pa3oM, WCTOUHUKN 0bLleeBpONerckoro npaea ¢eopManbHO He
obs3atenbHbl A5t KOHCTUTYUMOHHOro Cyaa YKpanHbl. TeM He MeHee, ecin npu
pPaccMOTPeHUN Aena 0bHapyXUTCA peneBaHTHas No3nunsa EBponenckoro cyAaa
no npaesam 4enoseka, TO KOHCTUTYUMOHHbIN Cya Ao/keH nubo cornacoeaTb
C Helo cBoe byayllee pelleHue, MO0 - Yero elle He 6bIIO B ero npaktuke -
KOHCTaTMPOBATb, YTO Takas Mo3mumsa He cooTBeTCTBYeT KOHCTUTYLUMN YKPaUHBbI.

MostoMy npobnema  BpaxAebHOCTM MO  OTHOWEHWO K  ujee
YHVBEPCANbHOCTV TMpaB 4enoseka, WX HeAeNUMOCT W HPUANYECKON
06513aTeNIbHOCTI, MO MOoeMy ybexzaeHuto, ANa YKpanHbl He BMOJIHE akTyasbHa,
TaKk e, KaK YrnomsHyTble KomuccapoMm MonmTuyeckoe n obLiecTBeHHOe
NPUHATME pacu3Ma, UTHOPMPOBaHMeE NMpaB YenoBeka B OTHOLLUEHUN MUFPaHTOB
1 6exeHLeB, yrpo3bl NpaBaM XeHLUWH, NoAaBaeHne NHaKOMbICAKS.

Uto KacaeTcd npob6aeMbl 3p0O3MM HEe3aBUCUMOCTU CyAe6HOM CuUcTeMmbl
N, KaK C/NeACTBMe, CHWKEHWA rapaHTUi npaBa Ha cyfAebHyro  3awuTty,
KoHcTuTyumoHHbIn Cya YKpavHbl HEOLHOKPATHO MPUHKMAaNn COOTBETCTBYHOLLME
peweHnsa. WX npegMeTamMy CTaHOBUANCH BOMPOChbI  KOHCTUTYLIMOHHOCTU
3aKOHOZATeNbHOr0  CHWXKEHUS  AEeHEeXHOro  cogepxaHusa  cydeln B
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OTCTaBKe, YyBeNNYeHUA AN HUX MEeHCMOHHOro BO3pacTa, BMeLluaTe/bCTBa
napsiaMeHTapveBs B BOMPOCbl OTMpasneHns npasocyans. CooTBeTCTByHOLLME
3aKoHoZaTeNbHble HOPMbl  6blny  pacueHeHbl KOHCTUTYUMOHHBLIM - CyzZoM
KaK yrpo3a He3aBUCMMOCTU CYyAOB W CyAeil. Takas >Xe oueHka 6blna AaHa
B HeJaBHEM pelleHuy, KOTOPbIM YCTaHOBJIEHAa HEKOHCTUTYLMOHHOCTb
3aKoHOAaTeNIbHOro ynpasaHeHus BepxosHoro Cyaa YkpauHbl M YBOJIbHEHWS
ero cygeri. OgHako, XoTa npobnema cyAebHON HE3aBUCMMOCTU B YKpauHe
CyLLlecTByeT, BCe Xe ee BAUAHMEe Ha npaBa M CBOOOAbI YenoBeka SBAAETCH,
cKopee, onocpesoBaHHbLIM.

MepBbIM NPAMbIM Cepbe3HbIM BbI30BOM MpaBaM U CBOb6OJaM uyenoBeka,
N WX rapaHTUAM B eBPOMenckUx rocyfapctBax 3a nepuoj nocie Bropon
MUPOBOW BOWMHbI, HA MO B3rNs4, CTan Teppopur3M. NMoOM1UMO HenocpeaCTBEHHOM
OMacHOCTW NINLLEHUA MpPaBa Ha XW3Hb BCIEACTBME TEPPOPUCTUYECKUX aKTOB,
NX yrposa CcTana JAeknapaTtuBHOW TMPUYMNHON, KOTOPOW BOCMOJb30BaINCh
HeKoTopble CTPaHbl, YTOBbI Cy3UTb COZepXXaHve NpaB Ha CBO6OAY, Ha JINYHYLO
HEeMNPUKOCHOBEHHOCTb, Ha YyBaXeHue K JVYHOM XU3HW, Ha 3aluTy 1 npouee.
Tem He MeHee MeXAyHapoAHOe COObLLEeCTBO CMOMN0 3alNTUTb puanYeckme
rapaHTUM YNOMSAHYTbIX OCHOBHbIX MpPaB, YCTAHOBMB A1 HUX MWHUMAajbHble
CTaHZapTbl B OTAENIbHbIX MEXJYHapOZHbIX AOrosopax, pelueHusx KomwuTeTa
OOH no npasaM Yenoseka, EBponeinckoro cysja no npasam yesioBeka v Npoymnx
KOHBEHLMOHHbIX OpPraHoB. B 4acTHOCTK, 6blin BbipaboTaHbl MeXAYHapoAHble
NpaBoOBble rapaHTUM AN HaANexallen 3alnTbl U peanmsaummn rnpas Yenoseka
VY, NOAO03peBaeMbIX B TeppOpmU3Me U APYrux 0C060 TAXKUX NPecTyrnieHnsx.
Hanpumep, obuwenssecTHoe pelleHne EBponenckoro cyja Mo npasam
yenoBeka, NpuHaToe no geny «MpnaHama npotme BennkobputaHum» B 1978
rogy, YCTaHOBW/IO MWHWMAaJjIbHble MPAaBOBble CTaHAapPTbl ANS 3ajepXaHHbIX,
ornpefenne cofepxaHne nociefyrowen npakTUKM 3TOro KOHBEHLMOHHOIO
opraHa v, COOTBeTCTBEHHO, 06LLMX CyZ0B rocyaapcra-yneHos CoseTa EBporibl.

Ana  YkpavHbl npobnema Teppopm3Ma TakXe akTyasbHa, MOCKOAbKY
Ha BOCTOoke cTpaHbl B 2014 rogy 6blna HayvaTa aHTUTeppopuUCTUYeCcKas
onepaums, KOTopasi Ha CeroAHs nepevMeHoBaHa B ornepauunio 06befVHEeHHbIX
cun. B aton cBAsm 21 maa 2015 roja yKpauvHCKMIA napnameHT ofobpun
3aaBneHne 06 OTCTyNAeHUM YKpamHbl OT OTAe/IbHbIX 0653aTenbCTB,
onpegenieHHbIX MeXAyHapoAHbIM MAaKTOM O TPaXAaHCKUX W NOAUTUYECKUX
npaeax 1 KoHBeHUMWelr O 3alimMTe rnpaB 4YenoBeka M OCHOBHbIX cBO6og 1950
roga. [eHepanbHbIi cekpeTapb OpraHusaumnm ObbeanHeHHbIX Hauwui
n TeHepanbHbl cekpeTapb CoBeTa EBponbl Ha OCHOBaHWMM cTaTbn 4
MeXxAyHapOoAHOro rnakta o rpaxgaHckmx 1 noiMTMyecknx npasax u craten 15
KoHBeHUMN O 3auTe NpaB YenoBeka W OCHOBHbIX CBO6OA 1950 roga 6binu
NPOVHGOPMMPOBAHLI O TOM, 4YTO YKpaMHa He HeceT OTBETCTBEHHOCTU 3a
cobntofeHvie nNpaB YesoBeka Ha TeppuTopun ABTOHOMHOM Pecny6ankn Kpbim
n ropoga CesacTtononb, 4Yactm JoHeukon m JlyraHckoi obnactei. Takxke B
3asBAeHNM yKa3aHo, YTO B CBA3M C MPOAOIKNTENbHON aHTUTEPPOPUCTUHECKON
onepauuer B JJoHeukon 1 JlyraHckolr ob6iacTax napiamMeHToM Obinv NPpUHATLI
3aKOHbI, KOTOpble GakTUYecKn AOMyCcKatoT OrpaHNYeHne Ha 3TUX TeppUTopuaX
npas 4yenoseka, NPeaycMOTPEeHHbIX cTatbaMn 9, 12, 14, 17 MexayHapo4HOoro
nakTa o rpaxAaHckmnxX N NOANTNYECKNX NpaBax, cTatbamu 5, 6, 8, 13 KoHBeHLMN
0 3alMTe npaB YenoBeka N OCHOBOMONOXHbIX CBO6OA 1 cTaTbelt 2 NpoTokona
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Ne 4 K Heli. B yacTHOCTW, B 3asBNEHUM YKa3aHO, YTO MPUHATBIMU 3aKOHaMMU
npesycMOTPeHbI C/iefytoLLne orpaHnYeHus:

- NpeBeHTVBHOE 3ajepXaHve nL, MPUYacTHbIX K TepPOPUCTUAYECKON
AeATeNbHOCTH, Ha cpok Ao 30 CcyToK, C coriiacus Npokypopa u 6e3 onpegeneHus
Cyha;

- W3MEeHeHVe TeppuTopmnanbHOM NOACYAHOCTU en;

- 3anpeT Ha npebbiBaHVe B onpejeneHHbIV Meprog CyToK Ha yivuax u B
APYrnx obLLecTBEHHbIX MecTax 6e3 yCTaHOBNEHHbIX JOKYMEHTOB;

- BpEMEHHOe OorpaHu4veHve WAM 3anpeT [ABMKEeHUA TPaHCMOPTHbIX
CPeACTB 1 MneLexoos Mo yanuam, 4oporam 1 y4actkam MecTHOCTU;

- NpoBepKa AOKYMEHTOB, YAOCTOBEPSAIOLMX JIMYHOCTb, OCMOTP JINYHbBIX
Bellel, TPaHCNOPTHbLIX CPeACTB, baraxa v rpy3os, C1y>KeOHbIX MOMeLLeHUr 1
XNbA rpaxaaH.

B 3asBneHnn akueHTMpyeTCca Ha TOM, YTO MNPUMEHEeHVe Takux HOpM
NCKIIOYNTENIbHO BO BPeEMS MPOBeAEHNA aHTUTEePPOPUCTMYECKON onepauun B
NCKTIOYNTENbHBIX CIyYasX - C LeNbio NpeAoTBpaLLeHNs TAXKMX NPecTynaeHn
ABNAETCA TeMV pamKamuy, KOTOpbIX TpebyeT oCcTpoTa OMNacHOCTU, NPUYMHEHHas
BOOPYXeHHOW  arpeccveit  Poccuinckori  ®egepaumn 1 AeACTBUAMU
TEPPOPUCTUYECKMX TPYMNMNPOBOK, MOALEPXMBaEMbIX 3TUM roCyapCTBOM.

Bonpocbl OTHOCUTENLHO YKa3aHHbIX 3aKOHOZAaTe/IbHbIX OrpaHUYeHnin Ha
paccmoTpeHne KoHcTutyumoHHoro Cysa YKpaviHbl He BbIHOCUINCE.

BTopbiM  BbI30OBOM,  MpeVMYyLLEeCTBEHHO  KacarwlyMca  coumabHbIX
3KOHOMWYECKMX MpaB, MOXHO CyYuTaTb MNepMaHeHTHble 3KOHOMUYeckme
Kpu3ucel. MageHne 3KOHOMNYECKNX nokasaTenein 1 AoXoA0B rocyAapCcTBeHHOro
brogkeTa npejckasyemMo Bfie4eT 3a CO6OIN CcoKpalleHne rocyjapCTBEHHbIX
pacxofoB B COUMANbHOW Cdhepe: CHWXEHWe couuanbHbIX BbiNaat U
npekpaLieHue Apyrvx nporpaMmmM nomoLlu HaceneHuo. B YkpauHe yxe ctano
HeraTBHOW Tpaauuven, Korga B MepuoAbl SKOHOMUYECKUX TPYAHOCTEN
napnameHT no MHUUMaTMBe MpaBUTeIbCTBA BHOCUT U3MEHEHWNS B Pas/inyHble
3aKOHbl C Lenbio ONTUMU3NPOBATL PACXOAbl FOCYJapCTBEHHOro 6rogxkera
NoCPesCTBOM OTMEHbI UV OrPaHNYEHNS TeX UM UHbIX COLMANbHbIX rapaHTUiA,
NbFOT W BbIMAAT, paHee YCTAHOBNEHHbIX 3aKoHaMu AN ofpejeneHHbIX
rpynn HaceneHnsa (B 4acTHOCTW, MEHCMOHEPOB, WHBANWAOB, MaTepein Wu
npoyee). lo3nunn, cpopMmMpoBaHHbIE MO 3TOMYy Borpocy EBponencknm
CyZIOM MO npaBam 4YenoBeka, MO3BOMAKT OCYLLEeCTBAATL Takue Mepbl B c/lyvae
CHVXXEHUA MOCTYNAEHU B TOCYAAPCTBEHHbIN 6roaxeT. KOHCTUTYLMOHHBbIN
Cya YKpaviHbl NpUHUMaeT BO BHMMAaHWe Haaun4yme Takoro noaxoAa, Ho, TeM
He MeHee, elle HX pasy He peann3oBaj ero B CBOVX pelleHuax. Hamnpotus,
YyNOMSAHYTble 3aKOHOZAaTe/lbHble OrpaHVYeHns coumanbHbIX MNpas Hawmbosee
YA3BMMBIX TPYMn HaceseHns npur3sHaBanncb npoTtmsopedammu KoHCcTutyumnm
YKpaviHbl B AecsaTkax MoAobHbIX Aen, B KOTOpbIX KOHCTUTYLMOHHBIM CyA cyen
HeObXOAMMbIM COXPaHUTb pa3sMepbl COLMabHbIX BbIMIAT U NbIOT XepTBam
YepHOObbIIbCKOM KaTacTpodbl, MeHCMoHepaMm, WHBaAUAaM, a TakXke rpaHuLbl
NMeHCMOHHOro Bo3pacta. O4HaKo, B HEKOTOPLIX C/lyYasix C NCMOSIHEHNEM TaKKnX
peLleHnii BOSHUKAWN Mpob6/eMbl, MOCKObKY Heobxoanmoe GUHaHCMpOBaHMe
6b1710 BblAeN1eHO NPAaBNTENbCTBOM C 3a4eP>KKOA.

Ha cerogHsawHWA AeHb Hanbo/blUel yrpo3or npasBaM u4esioBeka, Ha
MOW B3rnga4, crana snugemus COVID-19. [Jemokpatuyeckme rocyfapcrsa,
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38 peAKkVM WCK/IYEeHMeM, 3aKOHOAATeNIbHO OrpaHnyuan B pamKax CBOUX
FOPUCAMKLMIA MPaBo Ha cBOOOJAY, Ha JINYHYH XW3Hb, MPaBO COHGCTBEHHOCTU
N cobpaHui 1 MHOrMe Jpyrve npasa, rapaHTMPOBaHHblE BHYTPEHHUMU
KOHCTUTYLIMAMU N MeXAYHapOoAHbIMYK goroBopamu. OueBnAHO, YTO OCHOBHbLIM
KpUTeprieM Mpu paspeLleHni COOTBETCTBYIOLMX CMOPOB CTaHeT He CTO/bKO
060CHOBAHHOCTb MPUHATBIX OFPaAHNYNTENBHBIX Mep, CKOMIbKO MX afeKBaTHOCTb,
a WMEHHO WX COpa3MepHOCTb C OOLLEeCTBEHHO [O/Ie3HbIMU LensMn, Ha
AOCTUXKEHME KOTOPbLIX 3TU Mepbl Hampas/eHbl. Tak, NPUHATLIA B YKpanHe B
CBA3SN C YMOMAHYTON BWPYCHOW NaHAemMVern naker HOPMaTUBHO-MPaBOBbIX
aKTOB M3HayaNbHO MnpeaycMaTpmBan JINYHYKO W30NAUMI0 415 BONbLUNHCTBA
HaceneHus, NPUHYANTENbHOE 3aKpbiTVie MPON3BOACTB, MarasnHoOB, TPaHCMopTa,
06LLeCTBEHHbIX YacTHbIX 3aBefeHnii. O4HOBPeMeHHO paboToAaTeny noay4nam
npaBo CHV3UTbL Ha TPeTb Onaaty TpyAa CBOEro nepcoHana, a A/la Y1eHOB
npaBUTENbLCTBA, CyAel, MPOKYPOPOB U rOCyAapCTBEHHbIX CIYXaLMX Ha Bpems
KapaHTVHa 6bl/1 yCTaHOB/IEH MNOTOI0K 3apaboTHOW MnaTel B pasmepe 35 ThIC.FPH.
(~$1300).

CerogHa Ha paccmoTpeHun KoHctutyumoHHoro Cyaa YKpaviHbl HaXxo4uTCs
BOMPOC O KOHCTUTYLIMOHHOCTU YKa3aHHOr0 3aKOHOAATe/IbHOro OorpaHunvyeHuns
onsiaTbl TPyZa roCYMHOBHWKOB.

UTo KacaeTcs nyTelr paspelleHWss yKasaHHbIX MpaBoBbIX Mpobnem, To,
Ha MOV B3rfis4, M36aBUTLCA OT HMX OKOHYAaTe/IbHO MPOCTO HEBO3MOXHO.
BONbLUMHCTBO YMNOMSIHYTbIX BbI30BOB /11 MpaB W CBOOOJ uyesnioBeka UMerT
noanTUYeCcKMe N 3KOHOMUYECKMEe KOpHW, BkAtoYaa Teppopusm u COVID-19.
CywiecTBytoLme  MOJIUTUKO-3KOHOMUYECKMe  MOJenn He  CrocobHbl  HU
N30/1MPOBaTh BANSAHWE BHYTPU- N BHELUHEMNOJNTUYECKUX WIPOKOB, KOTOpPble
NPOBOLMPYOT N NCMONL3YKT BHYTPEHHIOK HECTabubHOCTb, HW obecneyunTb
HeObXOANMBIA A9 pelleHns 3TUX npobneM MaTepuainbHbIi pecypc wau
pPaBHO pacnpezennTb yxe uUMewWwninca. Kpome TOro, camo npaso He
ABNAGTCA CTATUYHbLIM, W MO3TOMY TMEPMAHEHTHO MPOVCXOANT U3MEHeHne
FOCNOACTBYIOLNX  MNPaBOBbIX  MpeAcTaBneHui. OTcoga  cliegyer,  4yTo
KOHQIVIKTbI MeXJy CTOPOHHMKAMUM PasHbIX MPeACTaBNeHN — Takxe siB/leHne
nepmaHeHTtHoe. [lo3TOMy JemokpaTu4yeckre rocyAapcrsa W, B 4acTHOCTW,
NX KOHCTUTYLMOHHbIE CyZbl B OCHOBHOM CMOCOOHbBI NMLWb pearnposaTtb Ha
Takne KOHGAVKTbI 1 BbI30OBbl B TO Mepe, KOTopasi No3Bo/sieT NoALepXMBaTb
XN3HECNOCOBHOCTL CYLLECTBYHOLLMX CUCTEM rocyAapcTBa 1 rnpasa.

B cBeTe yKasaHHbIX Npo6ieM MOXHO MpeABuAeTb, YTO 3aKOHOAATe/bHble
orpaHunyeHVs npas 1 cBoboy YenoBeka byayT ycyryonateca. CnejoBaTtenbHO,
OCHOBHbIMW KPUTEPUSAMW MNPU paspeLleHny MpaBoOBbIX CMOPOB Ha YpPOBHEe
KaK HaUMOHaNbHbIX KOHCTUTYLUMIA, TaKk W MeXAyHapoAHOro npasa oOyayT
060CHOBAHHOCTb 1 COPA3MEPHOCTb TakMX OrpaHUYEHNIA.

Cnacnbo 3a BHUMaHWe.
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Kapbi6ek AYWLLEEB,
Mpedcedamens KoHcmumyyuoHHOU hanamel
BepxosHozo Cyda Keipaeizckoli Pecnybauku

POJ1b OPTAHA KOHCTUTYLMOHHOIO KOHTPOJ11 B OBECINMEYEHNWA
BEPXOBEHCTBA MPABA: MPAKTUKA KOHCTUTYLWOHHOW NA/NATbI
BEPXOBHOI'O CYZA KbIPIbI3CKOW PECMYB/INKA

YBaxaemble YY4aCTHUKN KOH rpecca!

Mo3gonbTe OT WUMeHU KOHCTUTYUMOHHOW nanatel BepxoBHOro cysa
Kblprbisckori  Pecnybnvky  nonprBeTCTBOBATb  YYACTHUKOB  HACTOSLLEN
KoHdepeHUUn 1 nobnarofaputb OpraHM3aTopoB 3a MpUrialleHve BbICTYNUTb
Ha 3TOM MeponpuaTUK. MNoNb3yacb CydaeM, XoTen Hbl UCKPeHHe No34paBuUTb
Hapog KasaxcTtaHa v Hawux Konner - yBaxaemblX yneHoB KOHCTUTYLMOHHOIO
coBeTa ¢ npeacroAwmnmM Hem KoHcTuTyumm Pecnybnmkn KasaxctaH!

B coBpemMeHHOM Mupe npaBa M CBO6OAbI uYenoBeka WMeKT ocoboe
3HayeHVe, KOTOpPOoe NUCXOAUT U3 HOBOIro MOHVMAaHUSA CaMol NpUpoabl JaHHOTO
WHCTUTYTa, ero K/JAK4eBOoro Mecta B CUCTEME LIeHHOCTEeN AeMOKpaTUYeckmx u
NpaBOBbIX rOCYAapPCTB.

CerogHa npaBa w1  (BOOOAbI  4YenioBeka  MPeACTaBAAKOT  CO60M
«yenoBeyeckoe  M3MepeHVe»  rocyfapCTBEHHOCTW,  CBUAETENbCTBYHOT O
cTeneHn UMBWIN30BAHHOCTW rOCYyZJapCTBa, OMpefensdroT ero crpaTervwo
pa3sutua. CobnroaeHe N rapaHTUM NpasB 1 CBOOOJ YenoBeka, COCTOSHME WX
3alUMLLEHHOCTN SBASOTCS Hambonee O6BLEKTUBHBIM OTPaXeHWeM YpPOBHS
3penocTu AeMOoKpPaTUn, S3KOHOMUYECKO 6e30MacHOCTY, COLManbHON NOANTUKN
rocyfapcrsa.

B cBoto ouepesb, KoHcTUTymen Kblprbi3ckon Pecrnybnnky rapaHTMpoBaHo,
4YTO YenoBeK, ero Npaea 1 CBOHOAbI ABNAOTCS BbICLUEN LeHHOCTbIo. Mcxoaa ms
AAHHBIX KOHCTUTYLMOHHBIX MONOXEHWI, rOCyAapCTBO 0653aHO NPUHKMATL BCe
LOCTYMNHbIe Mepbl, KOTOPble HEOH6XOANMbI A1 MOAHOIo OCYLLeCTBAEHNS NpaB U
CcBO6OZ rpaxaaH.

JevictBytowas KoHCTUTYUMSA Hawero rocygapcTBa Takxe npegocTaBnsier
rpaXgaHam LNPOKNM CNekTp BO3MOXHOCTEN 3awuTbl NpaB v CBO6OA npu
oTnpaeneHN npasocyaus. Tak, KOHCTUTYUMA 3anpeLlaeTr cyly MNpUMeHsTb
HOPMAaTVBHbIA MNPaBOBOM akT, npoTmBopedawmin KoHctutyumun. Ecnm npwm
paccMOTpeHUW Jena B N060OM  CyaebHOM WMHCTaHUMM BO3HWK BOMPOC O

46




}

=]
=
=<
=<l

KOHCTUTYLMOHHOCTU 3aKoHa WX WMHOIMO HOPMAaTWBHOIO MPaBOBOro akra, oT
KOTOPOro 3aBUCUT peLleHure aena, cyh HanpasnseT 3anpoc B KOHCTUTYLIMOHHYHO
nanaty (ctatba 101).

TakvM 06pa3om, OCyLLecTBAsAA pa3bupaTenbCTBO MO KOHKPETHOMY Aeny,
cys ObLlel pUCANKLMM 06si3aH CneiuTb 3a TeM, 4YTOb6bl Moanexalliumii
NPYIMEHEeH M0 3aKOH MOJIHOCTbIO COOTBETCTBOBAN KOHCTUTYLMN.

Mpn 3ToM 06f3aHHOCTbL CyAa MO  HamnpaBleHWO 3anpoca B
KOHCTUTYUMOHHYHO MmanaTy O  COOTBETCTBMM  MPUMEHSEMOro  3akOHa
KoHCcTuTyummn, ctaBuT nepej N0bbIM CyAoM MNpobnemMy pasnvMyeHus npasa U
3aKOHa, T.e. BbIIBIEHWSI MPaBOBOV CYLLIHOCTM 3aKOoHa. Tak, B paMKax KOHLenuum
NpaBOBOro rocyAapcTBa yrnop Bcerda JenaeTcd MMeHHO Ha MpaBoBOWA
XapakTep 3akoHa, KOTOPbI MO CBOEMY COAEP>XaHUI0 JOKEH COOTBETCTBOBATb
OCHOBOMOJIAraloLLMM AeMOKpaTUYeCKMM LieHHOCTAM. [paBa YenoBeka A0MXKHbI
BbICTYNaTb OCHOBAHWEM NMPaBOBOro NMPOCTPAHCTBA, T.e. BCA chepa NO3UTMBHOIO
3aKoHOAaTeNbCTBa JOJ/KHA COM3MepsTbCA C MpaBamMu 4yenoseka. M3 3atoro
cnefyeT, UTO OHW BbICTYNalOT BbICLUUM  NErUTUMUPYIOLWMM  UCTOYHUKOM
BNACTHbIX, B TOM YnC/ie NPaBo3aLnTHbIX QYHKLMIA rocyaapcTea.

N3noxeHHoe cBMAeTeNbCTBYET, YTO B MPaBO3aLUUTHOM MexaHu3me ocobas
poNb  MpUHagNexmnt KOHCTUTYLMOHHOW nanate, KoTopas obecneynBaeT
BEpPXOBEHCTBO KOHCTUTYLIMN 1 ee HEMOCPeACTBEHHOE AeNCTBME Ha TePPUTOPUM
Kbiprbisckon Pecnybnmku.

1 HaxoXy MoATBepXAeHne 3TOMYy B HOPMeE KOHCTUTYLIMOHHOrO 3akoHa,
perynpyoLwmm geatenbHocTb KOHCTUTYLMOHHOW Nanatbl. Tak, B COOTBETCTBUY
C KOHCTUTYLMOHHBLIM 3akoHOM «O KOHCTUTYLIMOHHOW nanate BepxoBHOro cyza
Kblprbi3ckoit Pecnybivikn», B cnydae, eCam akT, KOHCTUTYLMOHHOCTb KOTOPOro
ocnapuBaeTcs, 6bI1 OTMEHeH WUAW YyTpaTUA CUY B npoLiecce NOAroTOBKU UK
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paccMoTpeHuss fAena, Hadatoe KOHCTUTYLMOHHOM ManaToil npou3BOACTBO
MOXeT ObITb MpeKpaLleHo, 3a UCKNYeHeM C/ly4aeB, Koraa AeicTBMemM 3Toro
aKTa 6blIM HapyLleHbl KOHCTUTYLIMOHHbIE MpaBa U CBO6OAbI PU3NYECKUX
NN ropuandecknx nuy, (NyHKT 3 Yactn 1 ctatbn 41). CMbICA 3TON BaXHOW
OrOBOPKW COCTOUT B TOM, YTO6bI HapyLLeHMe npaB 1 cBO60J 6bI10 yCTPaHeHO
B /IO60M C/lydae, a npaBa U cBob6OAbl HbINM BOCCTAHOBNEHbI. A CneynanbHO
obpallato BHMMaHME Ha 3Ty CyL|eCTBEHHYH OroBOPKY Kak BOMJIOLLAOLLYHO
KOHCTUTYLIMOHHBIA MNPUHLMMN MPUOPUTETHOCTX MNpaB 4esioBeKka B KadecTse
Bbiclelr ueHHocTU. [pu 3TomM  KoHctutyumst  Kblprbi3ckoh  Pecny6amku
rNacuT, 4YTo CcyAebHble akTbl, OCHOBaHHbIE Ha HOPMax 3akKOHOB, MPU3HAHHbIX
HEKOHCTUTYLMOHHbIMY, MNepecMaTpuBalOTCa CyAOM OOLLei HpUCANKUAN B
KaXXAOM KOHKPeTHOM C/lydae Mo Xanobam rpaxgaH, Ybyv npaBa U CBO6OAbI
6b111 3aTPOHYTLI (YacTb 10 cTaTbn 97).

OCHOBHbIM 3aKOHOM Hallero rocyAapcrBa TakXe YCTaHOBNEHO, 4TO
KaXAblA BNpaBe OCMOpuTb KOHCTUTYLIMOHHOCTb 3aKOHa U MHOro HOPMaTUBHOTO
NpPaBOBOro akTa, ecin CYMUTaeT, UYTO UMUK HapyLarTcd npaBa U CBO6OAbI,
npu3HaBaemMble KOHCTUTYUMen (YacTb 7 ctatbh 97). [laHHOe KOHCTUTYLIMOHHOEe
YCTaHOB/EHVEe ABNSAETCA BaXHOW rapaHTnen obecrneyeHnss KOHCTUTYLMOHHOCTU
BCEA HOPMATMBHO-MPAaBOBOM 6a3bl B Lenax npejoTBpalLeHns NCKaXeHUs
CMbICNA U COAEep>XXaHNA NpaB 1 cBO6OA, rapaHTMPOBaHHbIX KOHCTUTYLMEN.

Mexgay Tem, XoTa obbem cyaebHon npakTUkyM KOHCTUTYLIMOHHOM
nanatbl sBNseTcsa Hebonbwum (2013-2020 rr.), TeM He MeHee, OHa BHeCna
NONOXUTENbHbIA BKNaj B TO, 4TO6bl cAenaTb KOHCTUTYLMOHHbLIA TekCT
6onee HarnA4HbIM, NOHATHLIM, N ClefoBaTeNlbHO, 6bonee JOCTYMHbIM KaK ANS
HOPMOTBOPYECKNX, Tak N A1 MPABONMPUMEHNTE/NbHBLIX OPraHoB.

Tak, nytem NHTepnpeTaumnu KOHCTUTYLIMOHHbIX NONOXEHN,
KOHCTUTYUMOHHOW nanaTe yAanocb 3akpenuTb MUCAHHbIE KOHCTUTYLIMOHHbIE
LleHHOCTW, OCHOBHblE UJeW 1 rapaHTuM rocnoAcTBa Npasa.

Mpn npoBepke KOHCTUTYLMOHHOCTW 3akKOHOB KOHCTUTYLMOHHaA rManata
NCXOAUT U3  HeOobXOoAMMOCTM  CO3[aHUS  3aKOHOAATeNbHOro  MexaHM3Ma
3¢ deKTNBHON peanns3aumm KOHCTUTYLIMOHHBLIX MpaB rpaxAaaH, ykpernieHus
rapaHTUi 3awWnTbl NpaB 1 cBO6OJ YenoBeka Kak BbICLUEN LLeHHOCTU U Lenu
obLecTBa 1 rocysapcrtsa. Mpu 3ToM KOHCTUTYLMOHHANA nanata, Kak 0TMeyanocb
BbllLe, O6paLlaeT BHUMaHME Ha HEOHBXOANMOCTb Pa3BUTUSA KOHCTUTYLIMOHHbIX
LeHHoCTewn npwm perynimpoBaHunm KOHKpPEeTHbIX NPaBOOTHOLLUEHW,
HeJoMyCTUMOCTb  HernponopLUMOHANbHOrO  OFPaHUYeHns MnpaB  rpaxzaH
Ha 3aKoHOoJaTe/IlbHOM YPOBHE, OpUeHTVpyeT Ha MpaBwibHOe TMOHUMaHue
KOHCTUTYLIMOHHO-MPABOBOr0 CMbIC/Ia HOPM 3aKOHOB B 3aKOHOTBOPYECKOM U
npaBonprvIMeHNTeIbHOM Mpoueccax.

BbiHoCcA Takve pelwleHns, KOHCTUTYUMOHHas nanata WCXOAUT U3
KOHCTUTYLIMOHHBIX MOJIOXEeHWA O npaBax W (Bob6oAax 4enoseka U
rpaXgaHHa 1 HeobXoAMMOCTM BbIPabOTKM 3aKOHOAATENbHOr0 MexaHW3ma,
obecneymBaroLLlero MOAHOTY W  HeABYCMbICIEHHOCTb  KOHCTUTYLMOHHO-
NpPaBOBOro PeryanpoBaHns, 1 Mpu BbISBEHMN NMPaBoOBbIX Npobenos oTMeyvaeT
0 HEO6XOAMMOCTIN NX YCTPAHEHNA HOPMOTBOPYECKUMYM OpraHamu.

Mpu 3ToM KOHCTUTYUMOHHAA nanaTa [AeWcTByeT B Mpegenax CBOero
KOHCTUTYLMOHHOIO  CTaTyca, He MNOoAMEeHAs 3akoHoAaTensa WA MHOW
HOPMOTBOPYECKWIA OpraH, HO B HEKOTOPOM Mepe BbIMOAHAET GYHKLNN
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«MO3UTUBHOIO 3aKOHOZaTeNs» C Lefiblo BblpaboTKM AeMCTBEHHbIX MeXaHN3MOB
peannsaLmm KOHCTUTYLIMOHHbIX MPaB 1 CBOOOJ rpaxaaH.

B npaktuke KOHCTUTYLIMOHHOI NanaTbl OTMeYaeTcs, YTo npasa U CBO6OAbI
YyenoBeKa, C OAHOW CTOPOHBI, abCOMIOTHBI, @ € ApYrov - KOHCTUTYLMA AonyckaeT
BO3MOXHOCTb WX OMpejeneHHOro orpaHnyeHns B MHTepecax obuiero 6nara
npu 6e3yc/IOBHOM COBNKOAEHUN CNpaBejnBoOro banaHca Mexay MHTepecamum
NNYHOCTU 1N HTepecaMun obLLecTBa 1 rocysapcTBa.

B cnyuyae, ecim 3aKOHOM BBOAATCA OrpaHUYeHUst B OTHOLLIEHUN HeKOTOPbIX
npaB 1 CBOOOJA rpaxjaH, OLEHNBAETCA UX COOTBETCTBME LensM, MpUHLMNaM U
HopmaM KOHCTUTYLMK, a TakxKe CObNtoAeHVe MPUHLMNE NPONOPLMOHANBHOCTH.

Tak, B cBoeM pelueHnn ot 29 okTabps 2013 roga KoHCTUTYLMOHHAas nanata
0603HaunIa, YTO N0HOE OrpaHNYeHme AOMKHO NpeciefoBaTb KOHCTUTYLIMOHHO
3HaYMMble Lean 1 AOKHO 6biTb MPOAUKTOBAHO HEOOXOAMMOCTbIO 3aLLUTHI
KOHCTUTYLIMOHHO Npur3HaBaeMblx LeHHocTen. [lanee, KOHCTUTYUMOHHas nanata
yKasana, Yto orpaHnyeHuns, He npeaycMoTpeHHble KOHCTUTYLMeR 1 3aKOHaMMK,
He MOryT BBOAUTLCA MNOA3aKOHHBIMY HOPMATUBHbBIMW MPAaBOBLIMU aKTaMMU.

B nocneayrowem gpyrve peweHus KOHCTUTYUMOHHOM nanatbl 6biau
OCHOBaHbl MMEHHO Ha 3TUX KOHCTUTYLUMNOHHO-AOKTPUHANbHBIX MOJIOXEHUSX,
KOTOpble MOCAYXUAW HEKUM MyTeBOAMTeNeM B 0becneyeHn rapaHTUpOBaHHbIX
KoHcTuTtyumert Kblprbi3ckori Pecnybnvkm npas 1 cBo60J rpaxaaH.

ApKUM  NpUMepoM CTPOroro CNeAoBaHVA CBOeN [AaHHOM  no3uunu
ABNAETCA OAHO M3 HejaBHUX pelleHnit KoHCTUTYumoHHOM nanatel oT 30 mas
2018 ropa, rae ocnapvBaemMol HOPMOW MpejycMaTpuBanacb 4To, ecin B
OTHOLLEHUW 3asaBuUTeNs npegbsasieH rpaXxAaaHCckMin UCK B CYJ, TO A0 OKOHYaHWUA
NPOW3BOACTBA MO Aeny, rpaxzaHuHy Kbiprbi3cko Pecnyb6amky MoxeT ObiTb
BPeMeHHO 0TKa3aHo B Bble3ge 13 Kbiprbi3ckoi Pecny6anku.
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Mo pe3ynbTataMm pPacCMOTPEHUA JaHHOro Jena, ocrnapveBaeMas HOpMa
6blna MpUM3HaHa HEKOHCTUTYLIMOHHOM. BbIBOABI O HEKOHCTUTYLIMOHHOCTU
KoHCTUTYyUMOHHaA nanata MoOTMBMpPOBasa TeM, YTO MpaBa, CBsA3aHHble C
BO3MOXHOCTbIO CBOOGOAHOrO nepesBUXeHVs W Bble3ga 3a npegenbl CTPaHbl,
a Takxe 6ecrnpensaATCTBEHHOrO BO3BPALLEHNA Ha ee TeppUTOpPUIO, B YCI0BUAX
NHTerpaumm B MUPOBOE MPOCTPAHCTBO, ABASKOTCA WCXOAHbIM MokKasatenem
cTeneHun cBo6oAbl IMUYHOCTU. B cnny 3T0ro, cornacHo KoHCcTutyummn Kelprbi3ckom
Pecny6nnkn Kaxablh MMeeT MpaBo CBOBOAHO Bble3XaTb 3a npegesbl
Kbipreizckoi Pecny6amnku (4acTe 2 ctaTbn 25).

MNpaBo cBOGOAHOrO Bble3ja 3a Mnpejesbl CTpaHbl MpeacTaBisieT cobou
OAHO M3 Hawnbonee CcyLleCTBEHHbIX MPOSIBNEHUA WHANBWAYaNIbHON CBOGOAbI
yenoBeka W CAYXUT NPeAnoCblIKOA MOMIHOLEHHOW peann3aunn WHbIX Npas
n ceobog. [pyrMmn cnoBamy, BO3MOXHOCTb CBOHOZHOrO Bble3fa W3 CTPaHbl
NeXUT B OCHOBE T[O/HOLEHHON YesioBeYecKor XXU3HefeAaATe/llbHOCTU WU
NPU3HaHWA rocyAapCcTBOM AOCTOMHCTBA JINYHOCTU.

CoOTBEeTCTBEHHO, MPaBOBOW pexuM OrpaHnyeHUss npaea Ha cBoboay
Bble3ga 3a npegenbl Kelprbi3ckor Pecnybnvky MOXeT BBOAUTBCA C yYeToM
HeobXoAMMOCTN AOCTVXKEHNA 6anaHca MHTepPecoB IMYHOCTM U rocygapcTBa B
COOTBETCTBYHLLNX Chepax rocyapCTBEHHOM 1 06LLEeCTBEHHOW XIN3HW.

OZHaKo B KOHTEKCTe ocrapviBaemMor HOpMbI, Kak ykasana KOHCTUTYLMOHHAasA
nanata B CBOEM pelleHWW, BBeJeHVe Takoro OrpaHuyeHuss He ABNAETCH
060CHOBaHHbLIM 1 HEOOXOAMMBIM, U He MOXeT CIYXUTb MNPUYNHON
orpaHnyeHuns cybbekTUBHbIX NPaB YesoBeKka 1 rpaxaaHuHa.

PaccmoTpeHne  gen B KOHCTUTYUMOHHOW — manate  obyC/10B/eHO
NPOTVMBOPEUMAMN B 33KOHOAATENbCTBE, B TOM 4uCle BO3HMKAKOLLUMU
No O6BLEeKTUBHbLIM MNPUYMHAM, HEBO3MOXHOCTbKO BO MHOIMX  Cayyasx
NpPaBonprvIMeHUTENAMN  OAHO3HAYHO  OMpejeNinTb,  COOTBETCTBYKOT /U
HOpPMaTVBHbIEe MpaBoBble akTbl KOHCTUTYUMW. TaK, KOHCTUTYLMOHHbIE NpaBa U
rapaHTUn nx obecneveHMs He BCerga NoayyaroT B TekyLleM 3aKOHoAaTebCTBe
HeobxoAMoe pa3BuTMe U peann3aumio Ha npakTuke. Hepeako HOPMaTUBHbIE
npaBoBble aKTbl, MPUWHWMaeMble BO WCMOJHEHWe MnonoXeHn i OCHOBHOro
3aKOHa CTpaHbl, He TO/IbKO He COrnacyrTCa C COAepXaHWem ero HOpM, HO ”
BbIXOZAT 3a Npeesbl npegMeTa 4onyCcTMOro peryanpoBaHus.

B uactHocT®, pewweHnem ot 5 niona 2017 roga KoHCTUTYLMOHHAA nanaTa
Jana oueHKY KOHCTUTYLIMOHHOCTU HOPMbI YTO/IOBHO-MpPOLEecCyasbHOro Kojekca
Kbiprbisckor Pecnyb6ankm (MyHKT 7 yactn 4 ctaTbn 60), He fonycKaroLLen Jonpoc
611M3KUX POACTBEHHNKOB MOAO3pPeBaeMoro, 06BUHAEMOro, MOACYANMOro U
npv3Hana ocnapvBaemMyo HOpMy npoTmBopeyalleri KOHCTUTyLuum B TO Mepe,
B KaKoW He gJonyckaeT fJOnpoc 6AU3KMX POACTBEHHWKOB MOLO3pPeBaemMoro,
06BVHAEMOro, NOACYANMOro NPU HaINYNN X XXeNaHWA AaBaTb NOKa3aHWUS.

B cBoemM pewleHUn KOHCTUTYLMOHHAasA rManata OTMeTWNa, YTO MOKa3aHus
NpPOTVB CebA UM BAU3KUX POACTBEHHWKOB, TO eCTb /ul, obnajaroLmx
CBUAETENBCKUM MMMYHUTETOM, MOFYT ObiTb AaHbl TOAbLKO C CO6AKOAEHMEM
npuHUMNa AOBPOBONBHOCTM W AUCNO3UTUBHOCTU. [laHHYKO HOpMYy cnepyet
paccMaTpvBaTb Kak MPaBOBYK TrapaHTUO MNPOTUB CaMOOOBMHEHUS U
NPUHYXAEHVA K Jadve MoKas3aHWn NpoTuB cebs camoro, CBOero cynpyra vau
6113KNX POACTBEHHUKOB.
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Mexay Tem, KOHCTUTYUMOHHas mnanata OTMeTWna, 4YTO YCTaHOBJIeHMe
3anpeTa Ha JonNpoc B KayecTBe cBuAeTenei 6AM3KUX POACTBEHHNKOB
noAo3peBaemMoro, 06BUHAEMOro, MOACYAVMMOro, TeM He MeHee, He JOMKHO
orpaHnuyvBaTb WX B MpaBe faBaTb COOTBETCTBYNLME MOKasaHWsa B C/y4dasy,
KOrja OHW 3aMHTepecOoBaHbl B OrNalleHUU TOW WAM WHOW MHbOopMauun.
CnepoBaTenbHO, opraHbl CNeACTBUS U CyAbl He BrpaBe OTKa3blBaTb B Jauye
CBUAETeNbCKMX MOKa3aHui nuuaM, WM3bABMUBLLUMM Takoe XejnaHue rpu
3a8B/IEHN UMK COOTBETCTBYIOLLLEro XojaTancTBa. TakMm 06pa3oMm, UCxoas
U3 fJaHHOro peweHuss KOHCTUTYLUMOHHOW nanatbl 61aM3Kue POACTBEHHUKM
noAo3peBaemMoro, O06BUHAEMOro, MOACYAMMOro He  AO/KHbl  NLWATbCA
BO3MOXHOCTU aBaTb MOKa3aHNA 06 N3BECTHbIX UM 06CTOATeNbCTBAX MO Aeny.

B cBomx peweHmMsax KOHCTUTYUMOHHAs nanata B nMpejenax CBOUX
MOMIHOMOYMIA N UCXOAA M3 OCOBEeHHOCTe paccMaTpuBaeMsblx fes, obpatilaet
BHUMaHNe 3aKoHOAATeNs Ha HeobXxoAMMOCTb BHeCeHUS B JelcTByloLlee
NpaBoOBOE peryinpoBaHMe KV3MeHeHW, HarnpasleHHbIX B TOM 4ucie, Ha
COBepLUEHCTBOBaHMeE peannsaunm npas 1 cBob60o YesnoBeka U rpaxaaHnHa.

B wacTtHocTuY, B cBoeM peLleHnn oT 26 Hosb6psA 2013 roga, KOHCTUTYLMOHHaS
nanata ocywecTBuaa MPOBEPKY KOHCTUTYLMOHHOCTM HOPMbl  TpyA0OBOro
kogekca Kbiprbi3ackoh Pecnybnunkm (ctates 427) n ykasana Ha TO, 4TO
3aKOHOTBOPYECKVM OPraHoOM W3HavanbHO HenpaBWUJIbHO MOHAT CMbICA W
coAepXaHne Takoro MOHATUA KakK «MoAMTuUYeckast AO/DKHOCTb». [Mo3Tomy B
cBoeM pelleHnn KOHCTUTYUMOHHas nasaTa packpblla CyTb 3TOr0 MOHATUSA.
B nocneayrouwem 3akoHozaTenb, PYKOBOACTBYSCb OCHOBOMOAAraroLL MU
NPUHUMNAMM N NPU3HaKaMy, 3a10XeHHbIMKA B  YKAa3aHHOM  pelueHuu
KOHCTUTYLUMOHHOM nanatbl Npv MPUHATUM 3akoHa KbIprbi3ckon Pecny6amku
«O rocyfapCTBEHHOM TpaXAaHCKOW ciyxbe 1 MyHULMMNANbHOW Cayxbe» B
HOBOW ero pegakuum copmynnmpoBan 4yeTkoe orpegeneHme «noanUTUYeCKOowN
LOMKHOCTU». NoyeMy s obpallato Balle BHYMaHWe Ha 3TOT npumep? Tak, ero
CyTb 3aKNKO4aeTCs B TOM, UTO OTHbIHE P AO/DKHOCTHBIX UL, MMERT MpaBo
06XanoBaTb CBOe OCBOOOXAeHWe OT 3aHMMaemol AO/KHOCTUM B CyaebHOM
nopsiike, 4yero OHW JNINWIANNCE paHee, MOCKO/JbKY B paHee [eiCTBOBAaBLUEN
pefakumy  3aKOHoZaTeNbCTBa, PA4  AO/KHOCTe HeobOCHOBAHHO  6binu
OTHeCeHbl K YMUCAYy MOAUTUYECKMX, OCBOBOXAEHMe KOTOPbIX He MOoANeXuUT
cyAebHOMY 06>XXanoBaHWIO.

YBaXkaemble Koneru!

MpuBeAeHHble NpUMepPbl Kak HeNb3sa NOHO N BCECTOPOHHE MOATBEPXAAtoT
BaXHOCTb U HEObXOANMOCTb CyLLeCTBOBAaHUSA CaMOCTOSATENIbHOrO OpraHa
KOHCTUTYLIMOHHOIO KOHTPONs B Kbiprbi3ckol Pecnybavike, NoKasbIBatOT BaXKHYHO
posib, KOTOPYHO Urpaet KoOHCTUTYLMOHHAsA NanaTa B Hagnexallem obecrneyeHnm
KOHCTUTYLUMOHHBIX MpaB U CBO6OJ rpaxAaH, KOTOpas Mopor sABAseTcd
eVIHCTBEHHOM WHCTaHUMen, CNoCO6HON BOCCTAHOBUTb KOHCTUTYLMOHHbIE
npaBa rpaxjaH, Hapyllaemble, B TOM 4ucie U cygamuy obLuein ropucankumm
npy MNPUMEHEeHUN, COOTBETCTBEHHO, OyAy4YM HEKOHCTUTYLMOHHbLIX 3aKOHOB.
Echm obpatuTb BHUMaHWe Ha npakTuky KOHCTUTYUMOHHOW nanaTbl, TO
MOXHO 3aMeTUTb, UTO 3aLMTa KOHCTUTYLMOHHbBIX MpaB K CBO6OA 4enoBeka
N TPpaXAaHWHa BbIXOAWUT Ha MNepBblli MAaH, Kak B KOMNYECTBEHHOM, TakK U B
KayeCTBEHHOM OTHOLWeHMsX. [lena no 3awute OCHOBHbIX MpPaB U CBOOOA
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YyenoBeka W rpaxgaHvHa B npakTuke KOHCTUTYLMOHHOW Manatbl SABASKOTCS
CaMOM MHOFOYNCNEHHON W3 KaTeropui Aen, paccMaTpvBaeMblX ew Mpu
OCyLLIeCTBNIEHUN CBOUX CyAeBHbIX MOoAHOMO4YMiA. Kak mokasbiBaeT CTaTUCTUKA,
BCe 60/bllee KOMNYECTBO rpaxgaH obpawatotcs B KOHCTUTYLMOHHYIO nanaty
33 3aWMTON CBOUX KOHCTUTYLIMOHHbLIX MpaB 1 cBo6oA. [0 pacCMOTPEHHbIX
Aen no obpalleHnam rpaxaaH B obuiert npaktke KOHCTUTYLMOHHOW nanathbl
npesbillaeT 95 NPOLEHTOB 1 13 FrO4a B roZ yBeIMYMBaETCS.

Takmm  06pa3oM, cneumanbHbll  KOHCTUTYUMOHHBIA  KOHTPO/b B
Kbipreidckon  Pecnybnuke octaetca OAHUM U3 3GPEKTUBHbIX  CPeacTB
3alnTbl NMpaB M CBOOOZ 4YenioBeka W rpaxgjaHuHa, MOCKO/bKy, B pe3ysibTaTe
KOHCTUTYLIMOHHOIO CyZ0MPOMN3BOACTBA CYyAeOHY0 3aLLMTy NoJly4atoT He TObKO
nnyo, obpaTtmBLLeecs B OpraH KOHCTUTYLMOHHOMO MpPaBoOCyAWUs, HO U Apyrue
rpaxzaHe, npasa KOTOpPbIX Hapywanncb WAU MOrAM 6bl 6bITb HapylleHbl B

bydyLiem.
Enarop,apro 3d BHUMaHWMe.
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Punya UDCHACHON,
Justice of the Constitutional Court
of the Kingdom of Thailand

THE RULE OF LAW: THE CONSTITUTIONAL DOCTRINE
OF UNIVERSAL VALUE AND THE APPLICATION IN NEW CHALLENGE
FACING THE WORLD?

Recognized internationally, the Rule of Law is a principle that is principal
to all constitutions of the civilized nations: both the written ones and the
custom conventionally ones. The doctrine both reflects in the form of the
substantive concepts prescribed in the constitutional provisions and in the
form of accurate term stated in the constitution. Likewise, all nations in the
international community, Thailand has attached importance to the Rule of Law
as demonstrated in its constitutional scheme on both the provisions of the
Constitution and the precedents ruled by the Constitutional Court.

This present paper will commence with the articulation of the Rule of Law
through the constitutional provisions of the selected nations. Afterwards, it will
focus on the Thai constitutional scheme: a brief history of the prescription of the
doctrine into the constitutional provisions and the procedural and substantive
details of those provisions. At the end, this paper will deliver a key Judgment
held by the Constitutional Court of the Kingdom of Thailand which lays a
precedent on strengthening of the Rule of Law and human rights in time of a
new challenge facing the world: COVID - 19 outbreak.

I. Introduction: the Rule of Law, a doctrine of universal value

The concept of the Rule of Law defined by Professor A.V. Dicey has been
attached importance by civilized nations for a long time. It is recognized
as an essential element of the universal value which directly concerns the
guaranteeing of human dignity and the rights and liberties of the people
through the relevant profound principles: e.g. the supremacy of the constitution,
the separation of powers and the protection of human rights. The ultimate
purpose of this doctrine is to ensure that any law or order enacted and
enforced by any State authority shall be in accordance with to the constitution

' Presented by Dr. Punya Udchachon, Judge of the Constitutional Court of the Kingdom of Thailand,
August 27, 2020 at Nul-Sultan, the Republic of Kazakhstan

i 53 +




QRKK

as the supreme law of the land along with the protection of rights and liberties.
Accordingly; the government and the State authorities shall perform their
functions in conformity with law and rationale under the principle of ultra vires.
Since everyone is equal before law and no person can prevail this supreme law
of the land; therefore, it is a government of law not of men. Consequently, no
person can be made to suffer punishment or to pay damages for any conduct
not definitely forbidden by law.

The doctrine of “the Rule of Law” is incorporated into the constitutions of
various nations. Some States prescribe the term as a part of their constitutional
provisions: to illustrate, the Constitution of the Republic of Indonesia 1945
(the 3 Amendment of 9 November 2001)? and the Constitution of the Kingdom
of Bhutan 20083. While, some other States, the constitutional substances
contain the concept of the Rule of Law in the form of procedural and
substantive provisions, e.g. the 5" Amendment* and the 14" Amendment®
to the Constitution of the United States 1787 which integrate the concept of
“due process of law” into them. Additionally, the Federal Republic of Germany
is another State that the substantive doctrine of “the Rule of Law” is included
into its constitution or the Basic Law 1949%, through the recognition of Human
dignity and rights.

Not only does the internal recognition of the Rule of Law through the
constitutions of various nations, the Rule of Law is also recognized by the
international organization that performs duty as an international judiciary - i.e.

2 The Constitution of the Republic of Indonesia 1945, the 3rd Amendment of 9 November 2001
Section | Form and Sovereignty

Article 1 (3)

“(3) The State of Indonesia is a state based on the rule of law.”

3 The Constitution of the Kingdom of Bhutan 2008

The Judiciary

Article 21

“The Judiciary shall safeguard, uphold, and administer Justice fairly and independently without fear,
favour, or undue delay in accordance with the Rule of Law to inspire trust and confidence and to enhance
access to Justice.”

4 The Constitution of the United States 1789

Amendment IV (1791)

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment
or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall any person be subject for the same offence to be
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.”

> The Constitution of the United States 1789

Amendment XV (1870)

Section 1. “The right of citizens of the United States to vote shall not be denied or abridged by the United
States or by any State on account of race, color, or previous condition of servitude.”

6 Basic Law for the Federal Republic of Germany 1949

Article 1 [Human dignity - Human rights - Legally binding force of basic rights]

“(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority.

(2) The German people therefore acknowledge inviolable and inalienable human rights as the basis of
every community, of peace and of justice in the world.

(3) The following basic rights shall bind the legislature, the executive and the judiciary as directly
applicable law.”

i 54




}.

>

i

=]
=
=<
=<l

|

the Court of International Justice (ICJ). The term is prescribed in its Statute as the
ultimate goal of providing the solution to any dispute submitted to the Court’.

As demonstrated above, the Rule of Law is a universal doctrine that is
recognized by the international community as well as the international body. It
is the most profound legal device that entrusts the substantive content of any
law enacted and enforced shall be in accordance with Constitution, the rights
and liberties of the people, and the righteousness. It is also the primary goal of
dispute conciliation by justice administration.

Il. The Rule of Law and the Thai constitutions

2.1 Overview

The concept of the Rule of Law has attached importance to the Thai
constitutions for a long time. It has recognized the human dignity and rights
along with the principle of the supremacy of constitution as well as the
separation of powers. Accordingly, the rights and liberties of the people is
respected and protected by the constitution and law. Furthermore, since
everyone is equal before law, therefore, no person can be made to suffer
punishment or to pay damages for any conduct not definitely forbidden by law.
Additionally, the Thai legal system also incorporates both the procedural and
substantive aspects of the Rule of Law into its scheme. As for the procedural
aspect, law must be drafted and enacted constitutionally and legally. In case
of any dispute, such a case must be submitted to the Court whose status and
authority is an independent judicial organ capable of administering justice by a
fair trial. While; in the term of substantive aspect, it general recognizes that such
a law being enacted and promulgated in Thailand shall be in accordance with
the Constitution as a supreme law of the land. Moreover, every law including
the Constitution shall be under the principle of “lex prospicit non respicit,5;
accordingly, there shall not have any law being applied retrospectively. The
principle of presumption of innocence and the principle of non-discrimination
are also integrated into Thai legal system. Eventually, the performance of
power and duties by the State authorities shall be under the principle of ultra
vires, therefore, the authorities and its officials must perform their functions
according to law and rationale.

2.2 The prescribed-term provisions
Although Thailand has integrated the concept of the doctrine “the Rule of

Law” into its legal system for a long time, the first constitution that inscribed
the term “the Rule of Law” is the Constitution of the Kingdom of Thailand B.E.
2517 (1974). The doctrine was mentioned in the preamble of the Constitution
which reads “the will of the provisions of this Constitution illustrates the joint

7 Statute of the International Court of Justice

Article 38, paragraph one, D.

“1. The Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply

d. subject to the provisions of Article 59, [.e. that only the parties bound by the decision in any particular
case,] judicial decisions and the teachings of the most highly qualified publicists of the various nations, as
subsidiary means for the determination of rules of law.”

8 Oxford Reference. “Lex prospicit non respicit.” August 13, 2020. Retrieved from https://www.
oxfordreference.com/view/10.1093/acref/9780195369380.001.0001/acref-9780195369380-e-128
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determination of the Thai people that ... will maintain the Rule of Law in order
to provide justice thoroughly.®” Even this is not the constitutional provision;
however, it demonstrates the significance of the doctrine, in particular, as a
profound tool for administering justice to the whole community of the nation.

The first constitutions that contains the term “the Rule of Law” is the
Constitution of the Kingdom of Thailand B.E. 2550 (2007). The term was stated
in Section 3 paragraph two which states that “The performance of duties of
the National Assembly, the Council of Ministers, the Courts, Constitutional
organizations and State agencies shall be in accordance with Rule of Law.'® This
section is the guaranteeing of the legal duty which every State organ exercising
the national sovereign power is constitutionally bound. They shall perform their
functions not only in accordance with the Constitution and law but also the Rule
of Law.

As for the present constitution - the Constitution of the Kingdom of Thailand
B.E. 2560 (2017), the term “the Rule of Law” is also prescribed in Section 3
paragraph two. The provision is stated that “The National Assembly, the Council
of Ministers, Courts, Independent Organs and State agencies shall perform
duties in accordance with the Constitution, laws and the Rule of Law for the
common good of the nation and the happin ess of the public at large."” This
section does accentuates the importance of the Rule of Law along with turning
the spotlight on eventual purpose of the doctrine that is the common good of
the nation and the happiness of the public at large.

It can be concluded that the doctrine of the Rule of Law has prominently
established in the Thai constitutional and legal system. However, in addition to
the constitutions, there is another factor that relates and plays an important
role in applying the doctrine of the Rule of Law effectively - the judicial organ,
in particular, the Constitutional Court. Since, the Court performs the functions
of the constitutionality and the legal review; it, therefore, has a function in
reviewing, interpreting, and ruling a precedent regarding the Rule of Law in
many significant ways. In this regard; since the promulgation of the Constitution
of the Kingdom of Thailand B.E. 2550 (2007): the first constitution that states the
term “the Rule of Law”, the Constitutional Court of the Kingdom of Thailand has
ruled many precedents regarding the interpretation and maintenance of the
doctrine. It has ruled for twenty judgments on the cases containing the wording
of “the Rule of Law”. Those consist of twelve judgments which the Constitutional
Court held that the issues of consideration are not conformity with the Rule of
Law and eight judgments which the Constitutional Court held on the contrary.

° The Constitution of the Kingdom of Thailand B.E. 2517 (1974), the Preamble

9 The Constitution of the Kingdom of Thailand B.E. 2550 (2007)

Section 3 paragraph two

“The performance of duties of the National Assembly, the Council of Ministers, the Courts, Constitutional
organizations and State agencies shall be in accordance with Rule of Law.”

" The Constitution of the Kingdom of Thailand B.E. 2560 (2017)

Section 3 paragraph two

“The National Assembly, the Council of Ministers, Courts, Independent Organs and State agencies shall
perform duties in accordance with the Constitution, laws and the Rule of Law for the common good of the
nation and the happiness of the public at large.”
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lll. The role of the Constitutional Court of the Kingdom of Thailand: the
challenge and the solution

In this section, the paper will focus on the role of the Constitutional Court
of the Kingdom of Thailand in the case the Rule of Law concerns, in particular,
in the event of world’s new challenge which public healthcare, national stability
and human rights combine: the spread of the coronavirus (COVID - 19)
pandemics. It is a time that the healthcare system and the safeguarding of the
people’s lives are as significant as the maintenance of the Rule of Law.

In 2020; in the event of the emerging of coronavirus or COVID - 19 outbreak,
not only does a State confront this new challenge, but it is also the whole
community of the world that involves. The situation of the pandemic does not
concern solely the issue of healthcare, it also inevitably relates to the issue of
the human rights and the Rule of Law; in particular, the measures being adopted
and applied by the government to handle the circumstance. Especially, since this
pandemic is an infectious disease, the needed actions, consequently, include the
restriction to the free movement, both inside the country and crossing borders,
and the quarantine of people in the specific places. Such actions concern directly
the fundamental rights to freely move and choose a place of stay or living; in
particular, in the case of a State’s citizen who stays abroad during this time: his /
her right to return to their own country is facing challenge.

Thailand is a country altogether with the others solving the situation of this
new novel pandemic by adopting and applying the aforementioned measures
through law, e.g. the Emergency Decree on Public Administration in Emergency
Situations B.E. 2548 (2005) and the relevant regulations. In this regard, the issue
that needs to be dealt is how those measures will comply with the Constitution
and the Rule of Law.

As for the recent case; there is also a judgment held by the Constitutional
Court which is capable of applying to the matter: the Constitutional Court's
Judgment Ne 7/2563 (2020) dated 27" May 20202,

The principal issue of consideration of this case relates to whether or not
a deportation or prohibition from entering the Kingdom of a person holding
Thai nationality shall be able to be done. In response, the Constitutional
Court held that, according to Section 39 paragraph one of the Constitution of
the Kingdom of Thailand B.E. 2560 (2017): a provision that is provided for the
protection of the right and liberty of a person of Thai nationality from being
deported or prohibited from entering the Kingdom. The Court provided that
the right recognized by this section is an absolute right because the nationality
is a device illustrated the status of a member or a citizen of a State. This
demonstrates the connection or the political royalty to the State. It also results
in the legal relation between the State of nationality and a person holding such
a nationality. Accordingly, a person holding Thai nationality shall be protected by
the Constitution and law. He or she enjoys the civil right to live in the Kingdom.
In the meantime, the State shall not be able to deport any of whom holding
Thai nationality. Therefore, a person of Thai nationality shall not be arbitrarily
deprived the right to enter the Kingdom which is a fundamental right recognized
by the Constitution.

2. The Constitutional Court's Judgment No. 7/2563 (2020) dated 27th May 2020 Re: a request to the
Constitutional Court for a judgment under the Constitution section 213
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According to the above illustrated judgment of the Constitutional Court;
the precedent describes in such a judgment relates directly to the measure
on preventing the spread of COVID - 19 outbreak. Since the right to enter and
live in the State is a fundamental right which is one element of the Rule of Law.
Consequently, the Thai authority shall not be able to issue any action in the way
that obstructs the arrival of a person holding Thai nationality into the country.
The government is able solely to issue a measure regarding the quarantine
in the place where the State provide for them or in a specific place for some
particular case.

In this connection; it is noteworthy that the measures taken by the royal
Thai government are well in accordance with the Constitution, the Rule of Law,
as well as in conformity with the precedent held by the Constitutional Court. It
is obviously that the government did not prohibit the entrance to the Kingdom
of any Thai citizens including their spouses, parents, or children. Rather, it just
suggests those people to postpone their travelling plan. Nonetheless; in case
of emergency where the plan cannot be adjusted, the government assigns the
Ministry of Foreign Affairs in cooperation with the Royal Thai Embassies and
Consulate-Generals all around the world to manage the registration system of
notifying immediate necessity providing for Thai nationals who live abroad in
foreign countries and have an urgent need to return the country. Through this
registration, the Royal Thai Embassies and Consulate-Generals will coordinate
with other relevant Thai agencies in considering the necessities; and in case,
such urgency is accepted, the Thai government will provide a repatriation
flight for Thai nationals in order to return the country safe and sound with the
requirement of staying at a State quarantine for fourteen days'.

In addition to the aforementioned measure, other measures taken by the
Thai government, nonetheless, may seem to face some concerns regarding
the Rule of Law and the protection of people’s rights and freedom. However,
truthfully, those measures are taken according to Thai law, international law,
as well as the principle of necessity and proportionality. It is due to the fact
that every measure contains the rationales behind: be it the legal rationales,
the public healthcare, and the national stabilities. To illustrate, a minimum-
fourteen-day-quarantine measure is taken in order to control the spread of
the virus, and to safeguard public health. Its main purpose is to control the
expansion of the disease which, therefore, in accordance with both Thai law:
Communicable Diseases Act B.E. 2558 (2015), and international law: Article 17 (1)
of the ICCPR. While, a nation-wide-curfew measure was taken in order to protect
citizens from the risk of viral transmission from their external surroundings, and
to control the spread of the disease by preventing persons from unnecessarily
leaving their dwelling places. Additionally, in applying the measures, the
authorities do not decide the matter arbitrarily, but, through the provisions of
law, e.g. Emergency Decree on Public Administration in Emergency Situations
B.E. 2548 (2005) as well as international instruments, such as, the ICCPR.
Importantly, these applied measures are all the precautionary and provisional
measures; they shall not be implemented under normal circumstances. Rather,
they shall be implemented solely by necessity in order to cope with the current

'3 Royal Thai Embassy, Washington D.C. COVID-19 “situation in and travel to Thailand.” August 13, 2020.
Retrieved from https://thaiembdc.org/th/covid19info/
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public health emergency situation. Furthermore, the government also provided
money as a remedy to aid temporary employees, self-employed workers,
elderly, infant, and disabled citizens, who are affected by the measures issued
by the government in combating the situation of the virus outbreak.

Ultimately, it could be also concluded that another action which has enabled
Thailand to effectively control the spread of COVID-19 could be counted to the
people empowerment and participation. These aspects are an action relatively
involving human rights and the Rule of Law in the modern concept. It is
praiseworthy to both Thailand's Village Health Volunteers and the entrepreneurs
who feature the role on strengthening the understanding regarding the COVID -
19 responses to their villagers or employees™.

To sum up, the emerging challenge of COVID - 19 is an excellent
illustration demonstrated that, even in time of crisis, the doctrine of the Rule
of Law alongside human rights are aspects that can be applied to endorse the
responding measures in a way of being more effectively. Stability of a State is
as important as the Rule of Law and human rights; they can be along with each
other harmoniously. Accordingly, the accomplishment of Thailand in coping with
the spread of this novel infectious disease as being ranked in the second rank of
Recovery State arranged by the GCl can obviously prove this fact.

IV. Conclusion

The Rule of Law is a legal doctrine of universal value recognized by both
the States and the international organization. It is an essential element which
enables the rights and liberties of the people to be respected and protected. In
addition, it also features the supremacy of law which results in the performance
of the State functions that shall not be arbitrarily, rather, legally. The doctrine
also includes that law and regulation shall be reviewed by the judiciary which is
in accordance with the principle of the separation of powers.

Moreover, according to the present challenge which the whole world
community is facing: COVID - 19 pandemic, practices and accomplishment
regarding the response to the outbreak obviously illustrates that the doctrine of
the Rule of Law as well as the protection of human rights are the features of
success in coping with the matter. Thus, even in time of crisis, the doctrine is still
predominant to all.

The Kingdom of Thailand and the Constitutional Court has realized and
underlined the importance to the Rule of Law, accordingly, the doctrine are
prescribed and applied on both the constitutional provisions and the judgment
of the Constitutional Court. Moreover, the fulfillment of the Constitutional
Court’s function in strengthening the Rule of Law, even in time of crisis, also
guarantees its motto of profound gratitude which has long time inscribed
“Adhering to the Rule of Law, upholding democracy, and protecting rights and
liberties of the people.”

% The Ministry of Foreign Affairs. “Thailand Joined International Community in Forging Ahead the SDGs.”
August 13, 2020. Retrieved from http://www.mfa.go.th/main/en/news3/6885/119911-Thailand-Joined-
International-Community-in-Forging.html
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Azmiralda ZAHIR,
Justice of the Supreme Court of the Maldives

PROTECTION OF CONSTITUTIONAL HUMAN RIGHTS AND
DEMOCRATIC VALUES IN THE DIGITAL TRANSFORMATION ERA

The President of AACC, His Excellency Mr. Kairat Mami,

Distinguished Presidents and Heads of Constitutional Courts and Equivalent
Institutions of Member States,

Ladies and Gentlemen,

It is a pleasure indeed to participate in this conference again this year. Given
the crisis that the world is going through, | would like to express my heartfelt
gratitude to Mr. President and his team for the online arrangements.

Introduction

The topic for this session, “The Protection of Human Rights and Democratic
Values in the Digital Transformation Era” is an emerging issue for the Maldives.
The population of the Maldives is approximately half a million, two-thirds of
which are the youth. We are a nation comprised of hundreds of tiny islands, the
inhabitants of which are geographically dispersed. Travelling from one island to
another is no easy feat. It is time-consuming as well as costly.

Thus, it is perhaps no surprise that a majority of our population heavily
rely on modern technology for all kinds of purposes including education and
business. The digital divide is not so prevalent in our country. This means of
course, that the widespread use of technology has its advantages as well as
shortcomings.

Chapter Il of the Constitution of the Republic of Maldives guarantees
fundamental rights and freedoms. The Supreme Court is yet to receive any
cases concerning the online violation of a constitutional right. Of course, this
does not mean that we do not experience violations, or that the issues do not
get addressed.

Women'’s Rights

Article 20 of our Constitution states that every individual is equal before
the law, and has the right to the equal protection and equal benefit of the law.
Article 17 specifically deals with non-discrimination. The Domestic Violence Act
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2012, the Sexual Abuse and Harassment Act 2014, and the Gender Equality Act
2016 are examples of legislation affording protection to women.

Even though these legislations provide some form of protection to women,
both at home and in the workplace, addressing sexual harassment on social
media has yet to be tested in court.

Women, are often the subject of online harassment and public humiliation.
This is not to say that men are not targeted. However, the kinds of harassment
that women are subject to are often demeaning, stripping them of any dignity.

Historically, harassment of women has not really been considered a
problem, let alone an offence. This is especially the case with street harassment.
However, according to the statistics of the Maldives Police Service, there has
been a slow but steady increase in the number of cases being reported, and
for the first time in Maldivian history, a case involving sexual harassment was
sent for prosecution in 2019. Interestingly, the victim had taken a video of the
perpetrator following and harassing her in the street, and had posted it on social
media. This was followed by public outrage, compelling the police to take action
against the perpetrator.

While social media has been an avenue for infringing rights, it has also acted
as an avenue for victims to come forward and report cases. It is interesting to
note that there has been an increase of sexual abuse victims coming forward
and sharing their stories. There have been many allegations against the police,
where cases have been reported, but no actions have been taken.

Children’s Rights

Article 35 of our Constitution grants special protection to children. Under
this provision, children and young people are entitled to special protection and
assistance from the family, the community and the State. Children and young
people shall not be harmed, sexually abused, or discriminated against in any
manner, and shall be free from unsuited social and economic exploitation.

Two important child protection laws were ratified in 2019, namely, the
Juvenile Justice Act and the Act on the Protection of Children’s Rights. Section
15 of the Juvenile Justice Act provides that children involved in various cases be
given protection by the media. This also includes publishing details of the child
or crimes related to him/her via any form of electronic media, including the
internet. Even though the Juvenile Justice Act has been ratified by the President,
the law will come into effect in November of this year.

The Act on the Protection of Children’s Rights came into force in February
of this year. Section 33 stipulates that all personal data relating to the child
shall not be released if it is detrimental to his/her privacy. The law prohibits all
media, from publishing any personal information of children who are accused of
crimes, or victims of crimes or in need of protection.

It is an offence to create and disseminate obscene materials under section
622 of the Penal Code. The penalty for the offence is increased if those materials
involve children. We have had some cases where videos depicting inappropriate
conduct by children have been circulated on social media platforms. Such
content not only violates the rights and dignity of the children concerned,
but also adversely affect their well-being and their families in the long term.
Once a video or a photograph gets circulated online, it is impossible to have it
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completely wiped off the internet. In this sense, it only takes a few minutes to
upload some content that would completely destroy the future of a child.

Uploading such content resulted in the Prosecutor General issuing a
warning that in order to protect fundamental rights of children, criminal
proceedings will be initiated against those who are behind such acts. With the
new legislations in place, the courts are better equipped to address violations of
fundamental rights of children.

Freedom of Expression

Freedom of expression is guaranteed in Article 27 of the Constitution. The
provision stipulates that everyone has the right to freedom of thought, and
the freedom to communicate opinions and expression in a manner that is not
contrary to any tenet of Islam.

This is perhaps one of the most sensitive issues that we face. Content
circulating on the internet rarely finds itself in a court. Social media platforms
are often used to create and spread false information and hatred. Cyber-
bullying rarely has any consequences.

Having said this, there have been instances where the Maldives Police have
addressed individuals responsible for undermining the religious unity of the
country on the internet. Moreover, there are criminal penalties under the Penal
Code for certain types of crimes even if it takes place on the internet. It is hard
to highlight the acceptable norms and boundaries in this area, as these types of
cases rarely gets challenged in court.

Freedom of Media

Article 28 of the Constitution guarantees the right to freedom of the media.
The provision stipulates that everyone has the right to freedom of the press, and
other means of communication, including the right to espouse, disseminate and
publish news, information, views and ideas. The provision further protects the
media from disclosing sources of information.

In 2016 the Anti-Defamation Act was enacted. The Anti-Defamation Act
required journalists to reveal sources of alleged defamatory statements. This
was not in line with Article 28 of the Constitution. Where a media outlet was
found liable, the government could impose hefty fines. Defaulting in payment
could result in the revocation of licenses of websites and other media outlets. In
2018 this statute was repealed by Parliament.

As far as the Maldivian experience is concerned, we most certainly do have
violations of fundamental rights taking place in cyberspace. However, even
though existing laws recognize these acts as violations, most cases do not find
their way to court.

The Coronavirus Pandemic and Fundamental Rights

Article 42 of our Constitution stipulates that all judicial proceedings and
hearings shall be held publicly, subject to certain exceptions. The biggest
challenge that we faced during the coronavirus pandemic was the continuation
of court hearings during lockdown.
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It was of course, possible to use an online medium to conduct hearings with
all the parties present. The challenge was in ensuring that it was an open court,
accessible to any interested member of the public.

We found a solution to this problem in live-casting all of our hearings
through a Youtube channel. It is interesting to note that prior to the pandemic,
on an average, we had a handful of members of the public attend court to
observe the hearings in any given ordinary case. These visitors usually tend to
be either related to one of the parties to the proceedings, or law students.

After the launch of the Youtube channel, on an average, we now have a
few hundred virtual visitors, in any given hearing. We have had very positive
feedback from members of the public as well as lawmakers, regarding our
efforts at ensuring that hearings are transparent and easily accessible by the
public. Parties to a dispute can now observe how their interests are presented
by their legal counsel in court. Court decisions may not be read by everyone,
but judges now have a wider audience when reading out decisions. | personally
think that our online hearings have contributed immensely to demystifying court
procedures to the public.

During the pandemic an amendment was brought to the Criminal Procedure
Act to accommodate virtual hearings in specified circumstances. Courts across
the country are now attempting to set up virtual courtrooms. New normal
procedures have forever changed our traditional ways of working. Given this
newly discovered method of ensuring transparency, even if things were to
return to normal, it is highly likely that our court proceedings continue to be
webcasted.

Other positive changes attributable to the pandemic include online case
submissions and summons. These paperless methods have proved to be
cheaper and definitely more environment-friendly.

Conclusion

In conclusion, there are both positive and negative aspects of protecting
fundamental rights in the digital transformation era. Social media platforms
have played a major role in encouraging victims to report certain types of
cases. Types of offences that were traditionally not taken seriously by the
relevant authorities now receive more attention on a social media platform that
enables public encouragement and support for victims. However, violations of
certain types of rights continue to take place online. Even though the relevant
authorities address some of these issues, constitutional matters challenging the
boundaries and limitations of fundamental constitutional rights are yet to be
tested in a court of law.
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Awot XAYATPSAH,

WcnonHsaowuli 06s3aHHOCMU
Mpedcedamensa KoHcmumyyuoHH020
Cyda Pecnybauku ApmeHus

KOHCTUTYLUMNOHHOE NPABOCYAUE N NPOBJIEMbI BJTINAHUA
AMMMNAEMNONOITMYECKOTIO KPU3NCA HA KOHCTUTYLUMNOHHYHO
AOKTPUHY OCHOBHbIX NMPAB NPAXXAAH

YBaXkaemble Kosneru!

Mo3BosibTe No34paBUTb KOHCTUTYLUMOHHBIA CoBeT Ka3axcTtaHa ¢ 25-neTvem
KoHctuTyumn n noxenatb 4neHam CoBeTa n BceMy Annapaty Kperkoro
340pOBbS, YAa4UM 1 HOBbIX JOCTVXEHWN!

MoV foknaz nocssilleH rnpobsemMam BO3AeNCTBUS 3NUAEMUONOTNYECKOro
KpM3Mca Ha KOHCTUTYLIMOHHOE MpaBoCyAMe N Ha KOHCTUTYLMOHHYH AOKTPUHY
npas Yenoseka.

Mbl XXMBEM B OYeHb OTBETCTBEHHbIV nepunog, 6opbba ¢ Covid-19 obszana
MHOrve CTpaHbl, B TOM uyuncsie n Pecriybninky ApMeHMVs, yxe B LUeCTOW pas
06bABNTL Upe3BblYaHOE MONOXKEHMe.

OueBMAHO, YTO KOPOHABWMPYCHbIM KPU3MC MOYTU BO BCEX CTPaHax Obi
pPaccMOTPeH He TO/bKO KakK CBOeO6pasHblil BbI30B 3PaBOOXPAHEHMIO, HO U
KaK yrposa KOHCTUTYLMOHHOM 6e30MacHOCTM 1 6bl1 CONnpsiXeH C MaccoBbIMU
OrpaHNYeHVAMI NpaB YenoBeka. OTO HOBbIV BbI30B A/151 YesoBeyecTBa. [louTn
BCe CTPaHbl OKasanuCb B HeornpejeseHHOM CUTyauun, TaK Kak MaHAemus
nocTaBuna BCex rnepej BblI6OPOM MeXAy XW3HbI HoAeN, C O4HOM CTOPOHSbI, U
3KOHOMWKOI, NOANTUYECKOM N KyNbTYPHOM >XU3HbHO, C APYrOWi.

MosBmBLUMECH BCNEACTBME MaHAEMUM  MHOMOYMUCAEHHble Mpobaembl
TPebYHT YCTaHOBNEHUA KaK MWUHVMYM CTabubHOWM JemMokpaTuu, TaK Kak
06yC/1I0B/IeHHOE TakUMK CUTYaumsiMK Ntoboe BbITeKaroLee 13 Ype3BblHaiHOro
MONIOXEHNST MEpOnpUATVEe MPUBOAUT K OrpPaHUYeHVIo MNpas 4enoseka, 4To
B CBOK OYepeAb BCTynaeT B OnpejeneHHbli KOHPANKT C KOHCTUTYLIMOHHbBIM
NPUHLMMOM BEPXOBEHCTBA MNpaBsa.

Kak noutn BO BCex eBpasvNCKUI/A CTpaHax, Tak U B Pecnybnuke
ApMeHMA B OCHOBE KOHCTUTYLIMOHHOW [JOKTPUHbLI MpaB uYenoBeka nexuT
APWHLMM, COrNacHO KOTOPOMY 3allMTa OCHOBHbIX MpaB W CBOOOJ 4enoBeka
Kak BbICLLIEN LEeHHOCTV ABAAETCS O0683aHHOCTbIO My6AnYHOW BRacty, W
nocneAHss orpaHMyeHa 3TUMKN NMpaBaMmn 1 CcBO6OAaMM KakK HernocpesCcTBEHHO
AeNCTBYOLWMM NpaBoM (4acTu 2, 3 ctaTbi 3 KOHCTUTYLMUN).
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%,,

YunTbiBas COBPEMEHHbIe peannu, B yCI10BUAX MNaHAEMUN U Ype3BblYaHOTO
NONOXEHUS 3TW MNpaBa, 3a WCKIHOYEeHMEeM MpaB, YKa3aHHbIX B cTaTbe 76
KOHCTUTYLUMN, MOTyT ObiTb B YCTaHOB/JIEHHOM 3aKOHOM MOPSAKe BPeMeHHO
NPUOCTaHOB/EHbI WAV NOABEPTrHYTbI AOMNONHUTEIbHLIM OrPaHUYeHUAM NULLb
HACTONbKO, HAaCKO/IbKO 3TOro TpebyeT cnTyaums (ctatbs 76).

OgHako yupeanTenb KOHCTUTYUMU B OCHOBE JAOKTPUHbI OrpaHuUYeHuns
npaB uyenoBeka npedycMaTpuBaeT cobatofeHne MPUHLMMOB COPa3MepPHOCTU
N MpaBoOBOW orpejeneHHocTn. puyeM, ecsin KOHCTUTYLIMOHHOE 3HayeHue
NpUHLUMNA COPa3MepHOCTM HanpaBieHO Ha TO, YTO6bl Mepbl, BblO6paHHble
ANS TaKUX  OrpaHuUYeHuii, 6bIan  MPUroAHbIMUA U HEeOBXoAUMbIMU 4SS
[OCTUKEHNSA YCTaHOBMEHHOW KOHCTUTYLUMen uenu, a Takke BblbpaHHble ANA
TaKUX OrpaHUYeHuin Mepbl 6bIIN COpa3MepHbl 3HAYEHUID OrpaHNYMBaEMbIX
OCHOBHBbIX MpaB 1 CBO6OA (CTaTba 78), TO B YC/I0BMAX peanu3auuv npuHymna
ornpeAeneHHOCT NPy OrpaHNYeHN OCHOBHbIX NMPaB Ye10BeKa 3aKOHbI JO/KHBbI
yCTaHaB/MBaTb OCHOBAHUS 1 06beM 3TUX OrpaHNYeHWnl, b6biTb B 4OCTAaTOYHOW
Mepe onpejeneHHbIMKY, 4YTObbl HOCUTENM 3TUX MpaB OblM B COCTOSHUMU
NposiBNATL COOTBETCTBYOLLIEE NoBeAeHMe (CTaTbsa 79).

N3 cuctemHoro aHanusa crateir 76, 78 n 79 KoHctutyuum Pecnybnmku
ApMeHuns cnefyeT, uTOo NpU OBBABNEHUU UpPe3BbIYAMHOIO MOJIOXKEHUA ANA
60pbbbI C NaHZeMnen nexaiyne B 0OCHOBE KOHCTUTYLIMOHHOW AOKTPUHbLI MpaB
YyenoBeka MPUHLMMbI BEpPXOBEHCTBA MpaBa, HEObXOAMMOCTU O06BbSABIEHUS
4Ype3BblYaHOro MONOXEHNs, COPa3MepHOCTY, MNPaBOBOW oOnpeAeneHHOCTU
N NpescKkasyeMoCT! 3aKOoHOZaTeNbCTBa CO3BYYHbl €BPOMenckUM MpPaBoOBbIM
cTaHZapTaM, B 4acTHOCTU Te3ucaMm foknaja BeHeumaHcko komuccum ot 19
noHa 2020 roga CDL-AD (2020) 014-2.

5To  no3BonseT  cAenatb  BbIBOA,  4UTO  KOHCTUTYyLMOHanM3auus
Ype3BblYaMHOro MONOXEHUA camMa no cebe JAoO/MXKHA 6bITb HamnpaBneHa
Ha yKpernJieHMe rapaHTUA 3aWnTbl NpaB 4YenoBeka OT  BO3MOXHbIX
3/10ynoTpebaeHnin CO CTOPOHbI OpPraHoB My6ANYHOM BNACTW, Kak OAHO 13
yCnoBuii obecrneyeHns KOHCTUTYLIMOHHOM 6e30NacHOCTI.

B OCHOBE  COOTHOLLUEHMSA KOHCTUTYLIMOHHOIO npasocyaus n
KOHCTUTYLIMOHHOW JAOKTPWHbI MpaB 4esioBeka B YC/IOBUSX 4Ype3BblYaMHOIo
NONIOXEHNSA HEOo6XOAMMO Y4UTbIBaTb elle OAHO BaXHoe O6CTOATeNbCTBO,
a VMEeHHO npaBO Ha CyAebHy 3alnTy CybbekToB, Obpallalomxca B
KOHCTUTYUMOHHBbIN Cyfs, KOTOpPOe MOXHO YCNOBHO Has3blBaTb MPaBOM Ha
KOHCTUTYLIMOHHOE MNpaBoCyAMie 11 KOTOpOoe CamMo Mo cebe BOCMPUHUMAETCH Kak
rapaHTMsa 3alMTbl OCHOBHbLIX MpPaB uYesioBeka W rpaxpjaHuHa. A oTcyTcTBue
TaKUX TFapaHTU MOXET paccMaTpMBaTbCA KakK Yrpo3a KOHCTUTYLIMOHHOWM
6e30MacHOCTM rocyAapcrBa.

CnesyeT KOHCTaTMpOBAaTb, 4TO nMpobseMmbl peanmMsaumn npasa Ha
KOHCTUTYLIMOHHOE MpaBoCcyjMe BO BpemMsd Upe3BblYAaHOIO  MOJIOXEHUS
CTAaHOBATCA CTEPXHEBLIMU ANSA KaXA0ro rocyAapcTBa MMEHHO C TOYKM 3peHus
obecrneyeHNss KOHCTUTYLIMOHHOM 6e30NacHOCTI Kak MCTOYHMKA 3aLMThl NpaB 1
cBO6OZ YenoBeka 1 NPeAnocChI/IKA ee OCyLLLeCTB/IeHUS.

OfHako HekoTopble rnobanbHble NPoLEecthbl, a K TaKOBbIM MOXHO OTHeCTU
N 3NNAEMNONOTNYECKNE KPU3UChI, AEUCTBYOT B 0OPAaTHOM HanpasBneHun,
nobyXAas rocyfapcrtBa K MPUHATUIO 3KCTPAOPAMHAPHBIX Mep, B TOM u4ucne
NONNTUYECKUX PeLLUeHNA, BANAIOLLMX Ha NMpaBocyane.

Tak, fesATenbHOCTb OPraHOB rOCYZJAapCTBEHHOW BAACTW, HanpaBieHHas
Ha 60pbby C 3nVgemMuen 1 3aLUTy 340POBbS HaceNeHWs, OCyLLeCcTBAAeTCH
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NoCPeACTBOM MPUHATUA COOTBETCTBYHOLLMX aKTOB, KOTOPbIE PAHO VAW MO3/AHO
MOTYT CTaTb NpeamMeToM paccMoTpeHus KoHcTuTyumoHHoro Cyaa. B nofo6HbIx
cnyyaax Ha KoHctuTyumoHHbIn Cys BO3naraeTcs 60sbluas OTBETCTBEHHOCTb
no oOueHKe KOHCTUTYLMOHHOCTM 3TUX akToB, OCOH6EHHO B TOM acnekre,
6bl N BO Bpemsi MPUHATUA 3TUX aKTOB MpejorpejesieHbl MocieAcTBUs
3MNAEMMONOTNYECKOro KpU3KMca UM Ha KakX OCHOBAHUSAX U B KakoM obbeme
OblIN  OrpaHVyeHbl MNpasBa 4Yenoseka AN MPOSABJEHUA COOTBETCTBYHOLLEro
nosezeHus:, N60 0O6BLEKTUBHO KakMMU GakTopamuy MOXET 6biTb 06yC/IOBEHO
NPUHATME NOAOBGHOro akTa W, B KOHLUE KOHLOB, 6biv /N COBNIOAEHbI
KOHCTUTYLIMOHHbIE TpeboBaHWSA MPUHLMMNOB MPaBOBOW OMNpeseseHHOCTU U
COpPa3sMepHOCTU.

C yyeToM peLleHnin AaHHO NpobaieMaTnK MOXHO BbIABUHYTL C/leaytoLme
BOMPOChHI:

HackonbKo COBMECTUMbI 3aLMLLIEHHOCTE KOHCTUTYLIMOHHbLIX NMpPaB 1 CBO60/
YyesioBeKa W OCyLIeCTB/IeHNEe KOHCTUTYLIMOHHOIO MpaBoCyAns B YC/IOBUSX
60pb6bLI C NaHAeMUen?

Kakvne  3aKOHOMEpPHOCTM  MOryT  C/IOKUTbCA B COOTHOLUEHUN
KOHCTUTYLIMOHHOIO  MpPaBoCyAuA C KOHCTUTYLIMOHHOM 6e30MacHOCTb0 B
yCNOBMAX 60pb6bI C NaHAemMuen?

Ecinm nonbiTatbcs B OpMe Te31COB OTBETUTb Ha 3TV BOMPOChI, TO MOXHO
KOHCTaTNpoBaTb CleytoLLee:

1. OAHVM ©3 OCHOBHbIX YC/NOBWA €CTeCTBEHHOr0 W TFapMOHWYHOrO
Pa3BUTUSA YenoBeka 1 0bLLecTBa ABAETCA CTabu/ibHOe pa3BUTMEe rocyAapcTBa,
npegnonaratoliee MHOXECTBO B3aVMOCBA3aHHbIX ($aKTOpPOB, BaXXHENLINM
N3 KOTOpbIX fABAseTcs obecrieyeHWe ero KOHCTUTYLMOHHOW 6e30MmacHoCTr
no u4actu obecnevyeHms 3aLMLLEHHOCTU KOHCTUTYLMOHHbLIX MpaB 1 cBob60j
YyesioBeka. PelleHune 3Tol Npobnembl CBA3aHO C pelUeHWeM Pas/INdHbIX, HO
B3aMMOCBA3aHHbIX 33ja4 B MOJINTUYECKONM, 3KOHOMUYECKOW, CoLManbHON,
NpaBOBOW, WAEONOTNYECcKOn chepax pasBUTMS 1HOOOro  COBPEMEHHOrO
obLecTBa 1 rocysapcraa.

HeoaHokpaTHO npeamMeTom paccmoTpeHns KoHCTUTyumoHHoro Cyzaa 6biam
BOMPOChI OrpaHUYeHnss nNpas 1 CBOOOJ YenoBeka B KOHTEKCTe Tex WUAM WHbIX
MpOoLLeccoB, HO He B YC/10BUSAX NOAOOHONM NaHAzeMunn.

MNpoBOAVMYIO TOCYAapCcTBOM MOJNTUKY MO 6opbbe C 3nuaemMrein MOXHO
YCI0OBHO KNaccnpuumpoBaTb Ha Clefytolime CBA3aHHble C MNpeojoneHnem
3MNAEMMONOTNYECKOro KpU3Kca 3Tanbl:

a) [ANa oxpaHbl 340pOBbA HaceNeHWs rocyAapcTtBO MPUHMMaeT Mepbl
NPOTUB NPOHNKHOBEHNS UHEKLNN, U 3[eCb MOXHO roBOPUTbL 06 OrpaHnYeHnn
[0CTaTOYHO HebONbLLIOro KoInYecTsa Npas;

6) rocyAapcrso MpUHMMAaeT Mepbl MO MNPefOTBPALLEHNIO BO3MOXHOCTA
3apaXeHna 1 HernocpesCcTBeHHOW 6opbbe C BMPYCOM, MO3TOMY Ha JaHHOM
3Tarne MOXHO roBOPUTbL 06 OrpaHNYeHN 3HaUNTEIbLHOTO KOIMYEeCTBa NpPas;

B) B pamKax peanMsauuu rocyAapcTBeHHOM MOANTUKM B obnactu
3/ipaBOOXPaHEHNs MPUHVMAIOTCA  Mepbl N0 JINKBUZALMN  MOCNEACTBUN
3MUAEMUN 1 BOCCTAHOB/IEHMIO SKOHOMUKMN.

OfHako cnegyer OTMETUTb, YTO MpPeAMETOM PacCMOTPEHWS B pamKax
KOHCTUTYLIMOHHOIO  MPaBOCYAUs, Hanpumep, C OAHOW CTOPOHbI, MOTYT
CTaTb TakuMe npaBOBble aKTbl, KOTOpPble CBfA3aHbl C 06YC/IOB/IEHHbLIM
HeJOCTaTOYHOCTLI0  GUHAHCOBLIX  CPeACTB  roCyAapcTBa  OrpaHuyeHunem
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couManbHbIX FapPaHTUA, @ C APYrol CTOPOHbI, Takne NpaBoOBble akTbl, KOTOPbIe
KacaroTcst CouManbHOM MOMOLLN.

B ycnoBumsix nogo6HOro annaeMmnonormyeckoro Kpmsmnca npaBoTBOPYECKn
opraH, MpUHMMas COOTBETCTBYHOLLME peLlueHUss MO OrpaHnYeHuro rpas
YyenoBeka, OAHOBPEMEHHO 0643yeTcs cobnaaTb He TONbKO TpeboBaHWA
OTHOCUTE/NIbHO MPaBOBOr0 rocyAapcTBa, pPaBHOMPaBUs, CrpPaBeAnnBOCTY,
COpasMepHOCTK, MpPaBOBOW  OMNpeAeneHHOCTV,  3aWuTbl  MPaBOMEpPHbIX
OXWAAHWI, HO W JApyrne KOHCTUTYLMOHHbIE TpeboBaHWA, OfHAKO W3-3a
OTCYTCTBUA onpeseneHHbIX GMHAHCOBbLIX PeCcypCoB He MOXET BbIMOIHATbL CBOU
coumanbHble 065A3aTeNbCTBa. B pesynbTate ocyLecTBAeHe KOHCTUTYLIMIOHHOIO
NPaBOCYANSt CTAHOBUTCA PUCKOBAHHbIM.

2. B 6nmxalwee BpemMa B paMKax [AesATe/IbHOCTU KOHCTUTYLIMOHHbIX
CYAOB CTPaH, HaxoAsLMXCH B rNy6OKOM 3MMAEMUONOrnyeckoMm kpusuce, 6es
BHVMMaHNA He OCTaHyTCd Takme acnekTbl, Kak obycnoBneHHoe 6opbboi ¢
naHAzemuern BAVMSHWE TOCYAAaPCTBEHHOW MOJINTUKMA Ha MPUHATUE 3aKOHOB U
WHbIX MPaBOBbIX akTOB. lpuYeM B 3TOM C/lydae MOXHO paccMaTpumBaTb [Be
MOZENIN COOTHOLLEHWSA NPaBa N NOANTUKN:

a) peyb MOXeT WATM O TPUHATUMN TPebyrLwmx AOMNONHUTENbHbIX
PacxoA0B CO CTOPOHbI FOCYAApCTBa Mep MO OXpaHe 340POBbSA U COAENCTBUIO
6narononyymsa n 6e30nacHOCTY HaceNleHus;

6) cTeneHb HEOrpaHWYeHHOro BAUSHWUA TakOW MOAUTUKM Ha MpaBOBble
no3nLUnK CyZl0B MOXeT OblTb O4YeBWAHA, MOCKOAbKY 3TW BblBOAbl CTAaHOBATCHA
CNOPHBIMK C MPaBOBOWM TOYKM 3peHuns. Hanpumep, ycTpaHeHMe NocneAcTBUiA
aNnAeMny,, rpeojoneHne 3KOHOMWYECKOro Kpu3mca WM  cokpalleHue
TPYAOBbIX PECYpPCOB U T. A.

Ncxoga w3 nogobHoOW  cuTyaumy,  Helb3s  UCKA4YaTb  Takoro
B3aVMIMOZENCTBMA  MOAUTUKN  rocyjapctBa B cdepe  KOHCTUTYLIMOHHOrO
NpPaBoOCYANS W 34paBOOXPaHEHUs, Korga MOAUTUKA MPOHMKaeT B CyAebHble
pelleHns NMb60 3Ta MOAUTUKA HAXOAUTCA B ONpejeneHHOlr B3aVMMOCBA3M C
npaBoM.

YunTbiBag TO O6CTOATENLCTBO, 4TO B OyAylliemM BO3MOXHO MOBTOpeHue
NOAOOHbIX KPU3MCOB, HEOBXOAMMO YUUTLCA W TFOTOBUTLCA K JaJibHEALNM
NOXOXUM cuTyaumsamM. B To e Bpemsi yunTbiBad OCObbIA  XapakTep
KOHCTUTYLIMOHHOIO MPaBOCYAUs, HeNb3A UCKIYaTb Haanyue noanTUYeckon
cocTaBnsatoLelr B noctaHoBneHMAax KoHctutyumoHHoro Cyga. M36exatb 3Toro
HEeBO3MOXHO, TaK Kak ¢opMMpOBaHMEe TakMX OPraHoB B OCHOBHOM CBSi3aHO C
peLueHnem Nyb6aANYHbIX NPaBOBbIX BOMPOCOB B chepe rocysapCcTBeHHOM BNacTu
1 C peannsaumer NOANTNKO-MPABOBLIX Lienein rocyjapcrsa.

Dear Colleagues!

I would like to congratulate the Constitutional Council of Kazakhstan on the
25th anniversary of the Constitution and wish the members of the Council and
the entire Apparatus good health, luck and new achievements!

The topic of my report is devoted to the problems of the impact of the
epidemiological crisis on constitutional justice and on the constitutional doctrine
of human rights.

We are experiencing a very crucial period; the fight against Covid-19 has
obliged many countries, including the Republic of Armenia, to declare a state of
emergency for the sixth time.
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It is obvious that the coronavirus crisis almost in all countries has been
considered as a unique challenge not only for the health care, but also as a
threat to the constitutional security, and is associated with massive restrictions
of human rights. This is a new challenge for the humanity. Almost all countries
have found themselves in an uncertain situation, as the pandemic has
persuaded between the choice of people's lives and the economy, politics and
culture.

The numerous problems that have arisen as a result of the pandemic
require the establishment of at least a sustainable democracy, since due to such
situations, any measure arising from a state of emergency leads to a restriction
of human rights, which, in turn, conflicts with the constitutional principle of the
rule of law.

In almost all Eurasian countries, as well as in the Republic of Armenia,
the constitutional doctrine of human rights is based on the principle that
the protection of fundamental human rights and freedoms as the highest
value, is the duty of public authorities, and the latter is limited by these rights
and freedoms as a directly applicable law (parts 2 and 3 of article 3 of the
Constitution).

Taking into account modern realities, in terms of the pandemics and the
state of emergency, these rights, with the exception of the rights specified in
article 76 of the Constitution, may be temporarily suspended or subjected to
additional restrictions in accordance with the procedure established by law only
as far as the situation requires (article 76).

However, the founder of the Constitution, based on the doctrine of limiting
human rights, provides for the observance of the principles of proportionality
and certainty. Moreover, if the constitutional meaning of the principle of
proportionality is aimed at ensuring that the measures chosen for such
restrictions must be suitable and necessary to achieve the goal established
by the Constitution, and the measures chosen for such restrictions must be
commensurate with the meaning of the fundamental rights and freedoms being
restricted (article 78), then in the context of the implementation of the principle
of certainty, when restricting fundamental human rights, laws must establish
the grounds and scope of these restrictions, be sufficiently specific so that the
holders of these rights be able to exhibit appropriate conduct (article 79).

The systemic analysis of articles 76, 78 and 79 of the Constitution of the
Republic of Armenia reveals that when declaring a state of emergency due
to the fight against pandemics, the principles of the rule of law, necessity,
proportionality, certainty of declaring a state of emergency and the principle
of predictability of legislation are consonant with the European principles
underlying the constitutional doctrine of human rights legal standards, in
particular, in the reflections of the Venice Commission Report of 19 June 2020
CDL-AD (2020) 014 - 2.

This allows concluding that the constitutionalization of the state of
emergency itself should be aimed at strengthening the guarantees for
protection of human rights from the possible abuse by public authorities, which
is one of the conditions for ensuring constitutional security.

In the conditions of a state of emergency, at the basis of the correlation
between constitutional justice and the constitutional doctrine of human rights,
it is necessary to take into account another important circumstance, namely, the
right to judicial protection of subjects applying to the Constitutional Court, which
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can be conditionally called the right to constitutional justice, and which in itself is
perceived as a guarantee protection of fundamental human and civil rights. And
the absence of such guarantees can be seen as a threat to the constitutional
security of the state.

It should be stated that during a state of emergency, the issues of realizing
the right to constitutional justice become pivotal for each state precisely from
the perspective of ensuring constitutional security as a source of protection and
a prerequisite for the exercise of human rights and freedoms.

However, some global processes (if we consider the epidemiological crises
as such) act in the reverse direction, encouraging the states to undertake
extraordinary measures, including political decisions that affect justice.

Thus, the activities of state authorities aimed at combating the epidemics
and protecting the health of the population are carried out through the
adoption of appropriate acts, which sooner or later may become the subject
of consideration at the Constitutional Court. In such cases, the Constitutional
Court is entrusted with a great responsibility to assess the constitutionality of
these acts, especially in the aspect, whether during the adoption of these acts
the consequences of the epidemiological crisis were predetermined or on what
grounds and to what extent human rights were limited, which is sufficient for
the exhibition of the appropriate conduct, or objectively what factors may have
impact on the adoption of such act and, ultimately, whether the constitutional
requirements of the principles of legal certainty and proportionality were
observed.

Taking into account the solutions to this problem, the following questions
may be raised:

How compatible the protection of constitutional human rights and freedoms
and the exercise of constitutional justice in the face of the fight against the
pandemics are?

What patterns can emerge in the adjunction of constitutional justice and
constitutional security in the context of the fight against the pandemics?

If we try to answer these questions in the form of abstracts, we can state the
following:

1. One of the main conditions for the natural and harmonious
development of the human being and society is the sustainable development
of the state, which presupposes many interrelated factors and the most
important thereof is to ensure its constitutional security in terms of ensuring the
protection of constitutional human rights and freedoms. The resolution to this
problem is associated with the resolution of various, but interrelated tasks in the
political, economic, social, legal and ideological spheres of development of any
modern society and state.

The issues of limitation of human rights and freedoms in the context of
certain processes have repeatedly become the subject of consideration of the
Constitutional Court, but not in the context of such a pandemic.

Conditionally, the state's policy in the fight against the epidemic can be
classified into the following stages associated with overcoming the epidemic
crisis:

a) to protect the health of the population, the state takes measures
against the penetration of infection, and here we can talk about limiting a fairly
few rights;
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b) the state takes measures to prevent the possibility of infection and to
directly fight against the virus, therefore at this stage we can talk about limiting a
large number of rights;

c) as a part of the implementation of the state policy in the field of health
care, measures are taken to eliminate the consequences of the epidemic and
restore the economy.

However, it should be noted, for instance, the legal acts that, due to a
decrease in the state's financial resources are, on the one hand, associated with
the limitation of social guarantees, and on the other hand, the legal acts that
relate to social assistance may become the subject of consideration within the
framework of constitutional justice.

In the context of such an epidemiological crisis, the law-making body,
while taking appropriate decisions to restrict human rights, simultaneously
undertakes to comply not only with the requirements of the rule of law, equality,
justice, proportionality, legal certainty, protection of legitimate expectations,
but also other constitutional requirements, however, due to the lack of certain
financial resources the law-making body cannot fulfill its social obligations. As a
result, the implementation of constitutional justice becomes risky.

2. In the near future, within the framework of the activities of the
constitutional courts of countries in deep epidemiological crisis, aspects related
to the adoption of laws or other legal acts regarding the influence of state
policy due to the fight against the epidemic will not be bypassed. Moreover,
in this case, two models of the relationship between law and politics can be
considered:

a) we can talk about the adoption of measures requiring additional costs
from the state to protect health and promote the well-being and safety of the
population;

b) the extent to which such a policy has an unlimited influence on the
legal positions of the courts may be obvious since these conclusions become
legally contentious. For instance, eliminating the consequences of the epidemic,
overcoming the economic crisis or reducing the labor force, etc.

Based on such a situation, it is impossible to exclude such an interaction of
state policy in the field of constitutional justice and health care, when the policy
penetrates into court decisions or this policy is in a certain relationship with the
law.

Given the fact that such crises may recur in the future, it is necessary to
study and prepare for further similar situations. At the same time, given the
special nature of constitutional justice, one cannot exclude the presence of a
political component in the decisions of the Constitutional Court. It is impossible
to avoid this, since the formation of such bodies is mainly associated with
the solution of public legal issues in the sphere of state power and with the
implementation of the political and legal goals of the state.
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Artars KUCS,
Justice of the Constitutional Court
of the Republic of Latvia

IMPACT OF CONSTITUTION AND CONSTITUTIONAL COURT
OF THE REPUBLIC OF LATVIA ON DEVELOPMENT
OF THE RULE OF LAW AND FUNDAMENTAL RIGHTS

Introduction

This Article aims to examine the role of Constitution and Constitutional
Court in safeguarding the rule of law and fundamental rights since their
establishment to recent developments. It analyses the evolution of fundamental
rights at national level through the amendments to the Constitution and
development of the jurisprudence of the Constitutional Court. The article
particularly focuses on the principle of rule of law and interaction between the
Constitutional Court and Parliament in safeguarding this principle.

1. History of the Constitution

The foundation of Latvia's constitutional system is formed by the
Constitution of the Republic of Latvia (Satversme), which was adopted on 15
February 1922 and is one of the oldest Constitutions in Europe still in force.
The fact that the Republic of Latvia after restoration of independence at
the beginning of the 1990s did not draft a new constitution, but renewed the
Satversme, is unique. This decision meant that a constitution, the operation and
application of which had been stayed during the period of authoritarianism and
occupation, after more than 50 years was returned into force.

The text of Satversme was influenced by Weimar Constitution and
other modern constitutions of that time and is very laconic and concise in its
formulations. At the time of adoption, it only consisted of 88 Articles, that were
organized in seven chapters - General Provisions, The Saeima (Parliament), The
President, The Cabinet, Legislation, Courts, The State Audit Office. However, it
is the laconic nature of the Constitution that has allowed it to be adaptable to
changing circumstances and still be suited for use in modern times.

There were also debates and common understanding among the members
of the Latvian Constitutional Assembly, the institution in charge of drafting the
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text of the Constitution, about the inclusion of a second part to the Constitution
which would contain the bill of rights. However, in the end a political agreement
among various political parties could not be struck, because of differing opinions
about the content of the second part of Constitution. For instance parties
representing eastern part of Latvia, Latgale region, requested that Constitution
establishes form of self-government and autonomy on number of issues for
Latgale. At the same time social democrats claimed for stronger protection of
certain rights, e.g., the right to strike. As a result second part of the Constitution
was not adopted and fundamental rights were granted in a separate laws
regulating for instance freedom of press, access and work of educational
institutions. VIII Chapter of the Constitution containing fundamental rights was
added only after the restoration of independence of Latvia It was adopted by
Parliament on 15th October of 1998. That does not mean that until then human
rights were not recognised as values that were an indispensable part of the
democratic state, however it was a significant step to expressly establish their
constitutional status.

VIII Chapter lists basic civil and political, social, economic and cultural
rights such as right to fair trial, right to freedom of expression, right to health
or right to education. It also contains third generation rights like the right of
everyone to live in a benevolent environment and group rights, for instance the
right of persons belonging to ethnic minorities to preserve and develop their
language and their identity. All these fundamental rights are not only laying
down obligations for state, but grant subjective rights to persons and have
been contested by individuals in font of Constitutional Court. Furthermore,
the Constitution expressly stipulates rights that are rather unique and may be
explained by the totalitarian past, e.g., right to know about his or her rights.

Another essential element of fundamental rights chapter of the Satversme
is close link between the bill of rights in the Constitution and international
human rights documents. Article 89 of the Constitution stipulates that the State
shall recognise and protect fundamental human rights in accordance with this
Constitution, laws and international agreements binding upon Latvia. The
Constitutional Court has explained that from this article it follows that national
bill of rights and ordinary laws should be interpreted in light of and in harmony
with international human rights standards, for instance taking into account the
jurisprudence of the European Court of Human Rights.

Similarly as the Constitution of the Republic of Kazakhstan, Constitution of
the Republic of Latvia also has a Preamble which was added to the Constitution
in 2014. The purpose of the adoption of Preamble was to expresses the values
of the State. Inter alia the Preamble expresses that ‘Latvia as democratic, socially
responsible and national state is based on the rule of law and on respect for
human dignity and freedom; it recognises and protects fundamental human
rights and respects ethnic minorities. The people of Latvia protect their
sovereignty, national independence, territory, territorial integrity and democratic
system of government of the State of Latvia.’

2. History of the Constitutional Court (Satversmes tiesa)

Constitutional Court (Satversmes tiesa) was established in year 1996 when
amendments to the Constitution were made. Ideas about a constitutional court



were raised already in 1930s, but they did not have time to develop any further
because of the coup d'état by Karlis Ulmanis on 15th of May 1934. Establishment
of the court after the state regained independence was one of the most
important events in the development of constitutional law in Latvia and marks a
new quality to legal thought in Latvia.

The procedure in Constitutional court is stipulated by the Constitutional
Court law. The Constitutional Court is comprised out of seven Justices, who are
confirmed into office by the majority vote of the Parliament. To be eligible to
serve as a judge one must be a Latvian citizen, who has higher legal education,
holds a master or doctoral degree and has at least ten years long experience
working as a legal professional or academic in an institution of research
or higher education and has reached 40 years of age. The term of office of a
Constitutional Court Justice is ten years.

The Constitutional Court currently has the competency to adjudicate
matters regarding:

1) conformity of laws with the Constitution;

2) conformity of international agreements signed or entered into by Latvia
(also until the confirmation of the relevant agreements in the Saeima) with the
Constitution;

3) conformity of other laws and regulations or parts thereof with the
norms (acts) of a higher legal force;

4) conformity of other acts of the Saeima, the Cabinet, the President, the
Speaker of the Saeima and the Prime Minster, except for administrative acts,
with law;

5) conformity with law of such an order with which a Minister authorised
by the Cabinet has suspended a decision taken by a local government council;

6) conformity of Latvian national legal norms with those international
agreements entered into by Latvia that is not in conflict with the Constitution.

The Court examines only legal norms (abstract control), but does not
have the competence to evaluate the application of norms in given situations
(concrete control). That means that the court will evaluate the constitutionality
of the norm itself, not the interpretation given by for instance ordinary courts
who have applied it even if the result is incorrect. However, that does not mean
that the court does not look at the norm in the general legal system.

The body or person applying the law should exhaust any legal methods
available to it to interpret the norm in conformity with the Constitution and
only then turn to the Constitutional Court. Therefore, ordinary courts have a
possibility to remedy the interference within the person’s fundamental rights if
the interference is a result of incorrect interpretation of law.

Among the subjects that can submit an application regarding initiation of a
matter are: the President; the Parliament; not less than twenty deputies of the
Parliament; the Cabinet; the Prosecutor General; the Council of the State Audit
Office; a local government council; the Ombudsman, if the authority or official,
who has issued the disputed act, has not rectified the established deficiencies
within the time period specified by the Ombudsman; a court, on adjudicating
a civil matter, criminal matter or administrative matter; the Land Registry
Office judge in performing an entry of immovable property or associated
corroboration of rights thereof in the Land Register; a person in the case of the
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fundamental rights being infringed upon as defined in the Constitution; the
Board of Justice within the scope of the competence stipulated in the law.

Essential changes as regards the competence of the Court were introduced
in 2001 when a possibility to file a constitutional complaint by private individuals
and legal persons was introduced. It is an important milestone and a crucial
instrument in strengthening the rule of law. Every year the Court receives
between 300 and 400 applications, and the majority of them are submitted by
individuals. Over 50-60% of the initiated cases originate from constitutional
complaints of individuals concerning fundamental rights. Thus, individual
application serves as an important means to ensure the strengthening of the
rule of law and observance of fundamental rights.

3. Development of the Principle of Rule of law and Fundamental rights

Since its adoption the Constitution was well integrated in the legal system
and served as the highest law. Even without a constitutional court, other bodies
such as the Supreme Court (Senats) took care to comply with the constitution.

Since its establishment the Court is the only body to give the ruling on
constitutionality of laws. The dialogue of other bodies with the constitutional
court is conducted by a way of submitting applications to the Constitutional
Court. As it was mentioned above, the Constitutional Court Law stipulates the
bodies that have the right to submit an application to the Court. And whenever
such an institution recognises that a law may be unconstitutional it should
apply to the Constitutional Court according to the Constitutional Court Law.
General jurisdiction and administrative courts have been active in submitting
applications.

First case initiated in the Constitutional Court concerned questions of
amendments to the Law on Regulating Business Activity in the Energy Sector
and was submitted by deputies of the Parliament. Since its creation the Court
has looked at many important questions regarding rule of law and fundamental
rights, for example, judicial independence. Section 32 of the Constitutional Court
Law stipulates that the Constitutional Court judgement and the interpretation
of the relevant legal norm provided therein shall be obligatory for all State
and local government authorities (also courts) and officials, as well as natural
and legal persons. This ensures a guiding role for the Constitutional Court on
maintaining the rule of law. The administrative courts often make references to
the judgments of the Constitutional Court and have recognised that they should
base their interpretation on the one made by the Constitutional Court.

Constitutional Court has refined the methodology to evaluate the
interference with fundamental rights of individuals. For example, according
to the general test the Constitutional Court at first analyses if there is an
interference with the right in question; if the interference is prescribed by law,
if the interference has a legitimate aim and if the interference is proportionate.
The last criteria further establishes if the interference actually achieves the
legitimate aim, if there are not any less restrictive measures and if the gain of
the society exceeds the burden imposed on the individual.

The Court has developed a dialogue with the Parliament as well. First
of all, the Court is aware of the complexity of issues regulated by legal norms
contested in Court. Therefore, Constitutional Court on occasion gives several
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months for the Parliament to make the necessary amendments if the contested
legal norm is found unconstitutional, despite the fact that traditionally Courts
judgments has immediate effect and the Court has power to give its ruling
even retroactive effect. For instance Courts judgements regarding social and
economic rights may have impact on state budget and require legislative and
executive branch of state power to search for additional financial resources,
which takes time.

Secondly, in a number of judgements the Courts has emphasized the
importance for Parliament to follow the rule of law and observe the principle
of good legislation in the legislative process. For example, in a seminal case
the Constitutional Court declared that the norms, which as of 1 January 2018
decrease the amount of compulsory land lease, are incompatible with the
Article 105 of the Constitution (the right to property). In the mentioned case the
applicants owned either land plots or undivided shares of land plots that had
apartment buildings on them. This complex situation is a result of Soviet past,
when private property was nationalized and public houses were built on land
previously owned by private individuals. After the restoration of independence
the land was returned to its owners or their heirs. As the apartments had
different owners, there was a compulsory land lease relationship, namely,
to balance rights of both parties the state fixed by law the maximum amount
of lease fees which land owners can request. The contested norm in this case
stipulated the maximum lease fee, and the landowners argued that the amount
is disproportionally small. Constitutional Court noted that it is a third time it
examines questions regarding compulsory lease and its compatibility with the
Constitution. It had illuminated in previous judgements different problems that
should be addressed by legislator when adopting a law regulating this complex
issue. When planning to introduce new compulsory lease fee restrictions, the
legislator had to provide substantiation of the constitutionality of such possible
regulation. However, the legislator had not thoroughly examined the arguments
regarding the restrictions on landowners fundamental rights. The discussions
in Parliament did not give basis to conclude why exactly these restrictions and
this amount of lease fee where chosen. Thus, the Court concluded, that the
contested norms were not adopted in due procedure.

Another important case that further explained the standard applicable
to the legislator is the case No. 2018-11-01 that concerned the norms, which
establish the obligation of state and local government institutions to publish
on their homepages and keep for at least eight years the remuneration of their
employees. The Court found that these norms are not compatible with principle
of good legislation, thus the restriction on fundamental rights has not been
established by law and it is not compatible with the Constitution.

The Court in this case noted that certain requirements regarding the
process of legislation also follow from general principles of law. From the
principle of rule of law another principle is derived - namely the principle of
good legislation. It has many elements, such as that the Parliament must abide
by procedural rules set out for it in the Constitution and Rules of Procedure for
the Parliament. It should also examine compliance of the envisaged legal norms
with the legal norms of higher legal force and the alignment thereof with the
legal system, and if necessary, also provide research-based solutions. Aim of
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this is inter alia to provide the possibility to understand why a restriction on
fundamental rights established by the legislator is admissible in a democratic
state governed by the rule of law.

In the given case the contested norms were unjustifiably included in the
state budget law, which allowed for the Parliament to pass them in a procedure
that is faster than the one traditionally followed by Parliament. Furthermore,
Saeima had not examined the objections made by the President of the state
when he requested reconsideration of legal regulation similar to the contested
norms. Last but not least, the Parliament had not addressed the concerns
on the compatibility of the contested norms with the EU law regarding data
protection. The Court concluded that such substantial flaws create the violation
of the principle of good legislation.

Constitutional Court has since then underscored that “the principle of
good legislation [..] does not guarantee a particular outcome preferable to a
person or a group of persons; however, abiding by it assures everyone that the
particular matter has been democratically debated, i.e., different opinions have
been expressed and analysed, and the best possible balance between various
conflicting rights and interests has been searched for, abiding by the values
included in the Satversme and the general principles of law.”

Conclusions

The Constitution of the Republic of Latvia (Satversme) adopted in 1922,
shortly after the proclamation of the Republic of Latvia on 18th of November
1918, has survived both time and challenges posed by internal authoritarian
regime and external occupying powers and still stands today as a foundation
of the Latvia's constitutional system. The safeguarding the rule of law and
incorporation of fundamental rights in the Constitution has not been smooth
process. While agreeing on the need to adopt and include the bill of rights in
the Constitution in 1920ies, the members of the Constitutional Assembly could
not agree on the precise content of rights and as a result bill of rights was not
adopted. The discussions among members of Parliament lead to success only
after the restoration of independence of Latvian state, when the Constitution
was supplemented with fundamental rights chapter.

The establishment of Constitutional Court in 1996 further strengthened
the rule of law and guarantees for fundamental rights. Furthermore, the
introduction of constitutional complaints procedure in 2001 made the Court
accessible to private individuals and legal persons. The Courts jurisprudence
both on civil, political and social and economic rights confirms that Court is an
effective remedy and that rights granted by the Constitution to the individuals
are not illusory but real and effective. The Court has also emphasized the role
of the rule of law and principle of good governance in relation to process of
legislation in Parliament, concluding that in the state governed by rule of law
also the Parliament should abide by the procedural rules set out for it in the
Constitution.
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Lars BROCKER,

President of the Constitutional Court
and the Higher Administrative Court
of Rheinland-Pfalz (Federal Republic
of Germany)

PROTECTION OF CONSTITUTIONAL HUMAN RIGHTS AND
DEMOCRATIC VALUES IN THE CORONAVIRUS-PANDEMIC:

THE JURISDICTION OF THE GERMAN FEDERAL CONSTITUTIONAL
COURT IN CORONA-CASES

l.

First of all, | would like to thank our honorable hosts for the invitation to this
conference - it is a great honor and a great pleasure for me to join you today.
And | congratulate you on the Constitutional Day. The scientific international
conference on the occasion of the anniversary of the constitution allows us to
exchange our experience: jurisprudential awareness and at least also practical
experience in the field of Constitutional Review and Constitutional Jurisdiction.

Il

The topic you have chosen concerns all of us. The worldwide pandemic is
not only a worldwide catastrophe, which causes loss of life and great suffering.
It makes also clear, that fighting the pandemic is also a central challenge and
task for all people. There is a big need for international cooperation. But it is
also obvious, that the national states must function effectively. To fight the
pandemic all of the state bodies must work hand in hand. It is the time of a
stable, powerful and active state which the people do need.

But what is also true: In this state of emergency and even when the state
of emergency might be officially declared in legal sense the constitution is not
suspended - and nor are the fundamental rights granted by the constitution. As
it is written in the titel of this conference: Value of person (and his fundamental
rights) and the effectiveness of state are not opposites; they are two sides of a
coin. They must be balanced and that is exactly, what the constitution does.

Many concrete actions of the government and authorities to fight the
pandemic seriously infringe on civil rights, especially on the right to assembly,
freedom of movement, freedom of religion (in case that religious services
are forbidden) and the freedom of occupation and the freedom to choose an
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occupation (if shops and factorys are closed) and the general freedom of action
(i.e. if one has to wear a face mask [mouth/nose-protection] in public places).

Therefore it is indispensable that the actions of the government and
authorities are in line with the constitution as the basis of the state and in line
with the people’s rights. Therefore, protection by the courts is essential. Effective
legal protection against measures of state authorities is a fundamental right
guaranteed by the constitution.

§ Malgve- - Or Azmity

M.

In Germany the Infection-Protection-Act authorizes the competent
authorities to adopt the relevant measures to ensure protection against a
serious health hazard like the Coronavirus-Pandemic. This resulted curfews,
certain residence and contact requirements, limitation of the right to assembly
and of religious services and at last the legal obligation to wear a face mask in
public places.

In the German Basic Law, the guarantee of effective legal protection against
measures of state authorities is written down in Article 19 Section 4. So first of
all let me point out, that it is the administrative courts, that deal with such cases
in Germany.

During the Pandemic there are many such cases brought to the
administrative courts. In the federal state of Rheinland-Pfalz alone with about
4 million inhabitants the administrative courts had to deal with more than
100 Corona-Cases since March (yet there is no statistic material for the whole
country). Only a few of them where successful and all in all especially cases of
uneaqual treatment.
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But there are not only the administrative courts. In Germany because of the
constitutional complaint the Federal Constitutional Court plays an important
role in protecting people’s rights in the pandemic over the last months (and
also do the Constitutional Courts in the federal states [,Laender”] as in
Rheinland-Pfalz). You have to know, that usually people first have to go to the
administrative courts and if their complaint is not successful they can seek an
examination of this judicial decision by the Constitutional Court. Only in certain
exceptional cases one can go directly to the Constitutional Court.

So, I would like to give you a brief overview of the jurisdiction of the German
Federal Constitutional Court in Corona-Cases since March 2020:

From 19 March 2020 to 11 June 2020 36 decisions were adopted in Corona-
Cases by the Constitutional Court. 12 of these decisions concerned the right to
assembly, 7 of them curfews, residence and contact requirements, 4 all of the
activities of the authorities in fighting the pandemic, 3 religious services, 3 Shop-
and School-Closures. At last there were also 4 decisions adopted concerning
cases in which people claimed, that their health is jeopardised because of the
actions of the government and the authorities beeing not enough effective.

Only 3 of these 36 cases were successfull. These successfull cases concerned
the right to assembly (2 cases concerning assemblies with a limited number of
participants [30 and 50]) and the procedural «equality of arms» (1 case). This low
success rate is not unusual; in 2019 only 75 of 4.871 constitutional complaints
were successfull, which is 1,54%.

Another point is, that all these judicial decissions issued in proceedings for
preliminary legal protection (8 32 BVerfGG). The juridical review programme in
these cases is as follows:

On the first step the court has to review summarily the prospects for the
success of a constitutional complaint in the principal proceedings. If the
complaint is inadmissible or obviously unfounded a preliminary injunction is not
issued. If the possible complaint is obviously admissible and founded the court
has to proof the special need for a preliminary injunction.

If the prospects of success in the principal proceedings are open, you do
reach the second step of the juridical review programme: When the outcome
of a possible constitutional complaint proceeding is open, the Federal
Constitutional Court must balance (1) the consequences that would arise in
the event that a preliminary injunction were not issued but the constitutional
complaint were successful afterwards against (2) the disadvantages that would
arise if the requested temporary injunction is granted but the underlying
constitutional complaint were unsuccessful later. Only 8 of the mentioned 36
cases reached this step.

The key factors to determine how strong the interference in a person's
basic rights and fundamental freedoms is are as follows: Is it only a temporary
measure of the state? Are derogations possible in special cases? And at last but
not least the court has to take into account the design scope of the parliament
and the authorities.

On the other hand we have the state’s duty to protect the fundamental
rights of its citizens, in this case life, health and human dignity. The main
guestions are: Is the measure proportional? First of all: Is the measure suitable
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and necessary to achieve it's purpose? In the Corona-Cases the Constitutional
Court gave great weight to this aspect. To say it once again: Only 3 cases were
successfull.

V.

To come to an end in the Corona-Cases the Federal Constitutional
Court fulfills its duties with the necessary assiduity. As the ,Guardian of the
Constitution “the court protects people’s basic rights in the pandemic - together
with the administrative courts of course. The state under the rule of law does
prove it's worth and functioning in the pandemic as well as in «<normal times».
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Mapat CAPCEMBAEB,

ys1eH Hay4Ho-KOHCYy/16mamueHo20
cosema npu KoHCmumyyuoHHom
Coseme Pecnybauku Kazaxcman,
00KMOop topududeckux HayK, hpogeccop

KOHCTUTYLU WA PECNYBJ/INKUN KASAXCTAH N 3ALLUTA MNPAB
YE/NOBEKA B ®OPMATE 3JIEKTPOHHOI'O NMPABUTE/IbCTBA

PeiritnHr OOH 13 193 cTpaH no mutoram 2018 roga Ha 1 MecTo Mo YPOBHHKO
pa3BUTVA 3N1eKTPOHHOro MNpaBuTenbCTBa onpegenin AaHuio, 2 Mecto nepegan
ABcTpanny, 3 Mecto 3aHana HOxHaa Kopes. Hago oTMeTuTb, 4YTO B 3TOM
MeXAyHapoAHOM perTUHre KasaxctaH, HaxoAdcb Ha 39 nosvumw, cpegu
12 ctpaH CHI 3aHumaet 3 mecTo. 1 1 2 MecTa 3aHMMatloT Poccuna (32 mecTo B
OOHOBCKOM penTuHre) n Pecnybnnka benapyco (38 mecto).

DNeKTPOHHOEe NPaBUTENbCTBO Ha  aHMUIACKOM  fA3blke  Ha3blBaeTcs
electronic Government, Unn cokpalwleHHO: e - Government. 3TO noHATUE
onpezensetcd Kak KOMMNEKC BbICOKUX TeXHONOTUIA, COBOKYMHbIA MakeT
06CNYXMBAKOLLMX OPraHM3aLMOoHHbIX Mep, rpynna HOPMaTMBHbLIX MNPaBOBbIX
aKTOB, 06befMHeHHbIX BMecTe A5 obecneyeHns LMGPOBOro B3aMOAeNCTBUA
OpraHoOB Ka3axCTaHCKOro rocyzapcrea, BCex BeTBel BAacTW CTPaHbl C
rpaxgaHamu, yupexaeHnaMm, opraHmnsaunamm, npeanpuaTuamu.

SNIeKTPOHHOe npaBUTeNbCTBO, ABNAACH OpraHu3auyioHHO-
NHOOPMALIMOHHBIM yupexAeHneM, 1MeeT CBOK KOHCTUTYLIMOHHO-MPaBOBYHO
OCHOBY. JTO BbITekaeT U3 ctatbk 18 (3) KoHcTUTyumm Pecnybnnkm KasaxcraH,
B KOTOpPOW nMpuBefeHbl c/ejyrolnme CTPoKN: «locyAapCTBEHHblE OpraHbl,
obLiecTBeHHble 006beAMHEHUs, [O/MKHOCTHbIE NMLa U CpeAcTBa MacCoBOU
nHGopMaumm 0653aHbl  obecneunTb KaxAoMy rpaxzAaHUHY BO3MOXHOCTb
03HaKOMWUTbLCA C 3aTparvBaroWVIMV ero npaBa W WHTEpecbl AOKYMeHTamMu,
peLleHnaMM N UCTOYHMKAMU UHPOPpMaLUUy». DNIeKTPOHHOEe MpaBUTeNbCTBO
CO3J,@aHO Ha OCHOBEe 3TOW CTaTbW WU BO WCMO/NIHEHWe ee MNooxeHun. Kpome
TOro, ero AenaTe/IbHOCTb HaXOoAUT CBOe BbipaxeHue B ctaTbe 20 KoHCTUTyumm
Pecnybnukn  KasaxcTaH, KOTopas peryavpyeT MpaBo 4YenoBeka Ha
nHpopmaumto: «Kaxaplihi MeeT NpaBo CBOGOAHO MOMyYaTb M PacrpoCTPaHATb
nHpopmMaumto NbbIM, He 3anpelieHHbIM 3aKOHOM ChocoboM». ITO Xe
npaBo, Kak Mbl 3HaeM, NMpeaycMoTpeHO cTatbeit 19 MexzayHapoAHOro nakra
0 FPaxXAaHCKMX 1 NOANTUYECKMUX npaBax oT 16 fekabps 1966 roga v psigoM
APYrX MeXZyHapOAHO-MPaBOBbIX JOKYMEHTOB.

81




QRKK

HOpugnyeckoin  6a30  CTaHOBMEHUS U KayeCTBEHHOro  pasBUTUA
«3N1eKTPOHHOr0 NpaBUTeNbCTBa» CTanu npumepHo 10 HOPMATMBHbLIX aKTOB
«MSAFKOrO» W «KeCcTKoro» mnpasa, CpeAn KOTOPbIX HYXHO 0CO60 OTMeTUTb
FocyAapCTBeHHYO NporpaMmmy GOpMUPOBaHNS «31eKTPOHHOIO NPaBuTeNbCTBax»
B Pecnybnuke KasaxctaH Ha 2005-2007 rogbl, [lporpammy passutius
«3N1eKTPOHHOro  mpaBuTenbcTBa» Pecnyb6ankm KasaxctaH Ha 2008-2010
rogpl, a TaKxke 3akoH Pecnybnukn KasaxctaH oT 24 Hos6ps 2015 roga «O6
nHpopmaTmlaymm», 3akoH Pecnybnnkm KazaxctaH ot 16 Hosibps 2015 roga
«O poctyne K mHPopmaumm». MNocTaBneHHble B 3TUX AOKYMEHTax 3ajaudn o
HeobXoAMMOCTN BHEAPEHVA «MPUHLMMOB rocyAapCTBEHHOrO KOPNopaTUBHOIO
yrpas/ieHVs; aBTOMaTM3auMn U UHTerpauum «MnpoLeccoB npefocTaB/ieHuns
couManbHO-3HAUMMBbIX AN TPaxZaH W BOCTPebOBaHHbIX ANA  6usHeca
roCyZlapCTBEHHbIX YCIYr»; paclUMpPeHns 1N pasBuUTUSA «6a30BoN MHPPACTPYKTYpbI
«3/1eKTPOHHOI0 NPaBUTENbCTBA» N MEXaHU3MOB A0CTYrMa»; PasBUTUA «6a30BbIX
KOMMOHEHTOB «3/1IeKTPOHHOIO MpPaBUTeNbCTBA», Pa3paboTKy apXUTeKTypbl U
bopMMpPOBaHUS «COLUMANBHBIX WHCTUTYTOB «3/IEKTPOHHOIO MpaBUTeNbCTBa»,
pa3BuTUs «basbl CTaHAapToB B cdepe MHGOPMALNOHHO-KOMMYHUKALNOHHBIX
TeXHONOrM»;, obecnevyeHUss «HOPMATMBHOM MNpaBoBOM 6a3bl MpoLeccoB
nHopMaTM3aLMN 1N NPefOCTaBNeHNA 3NEeKTPOHHbIX FOCYAapPCTBEHHbIX YCaYr»;
NOBbILWEHNA MPO3PayYHOCTM N KOHTPONA [AeATe/IbHOCTU TrOoCyAapCTBEHHbIX
OpraHoB» B OCHOBHOM pelleHbl. HO B pasHbiX BapumaHTax 3TV 3ajadn He
noTepsi/iv CBOEN akTya/lbHOCTV 1 TPebytoT Aa/ibHeNLLelr peannsaunn.

3akoH Pecny6nnku KasaxctaH «O goctyne K MHpopMaLm», 6asnpyroLmnincs
Ha ctatbe 20 OCHOBHOTIO 3aKOHa CTPaHbI, UMEEeT NMPAMOe OTHOLLEHMe K CTaTycy
N AeATeNlbHOCTY 3/1eKTPOHHOro MpaBuUTeNbCTBa. OTO BUAHO U3 OrpeeneHni
K pagy MOHATWI, 3akperieHHblX B CTaTbe 1 3TOoro 3akoHa: WHTepHeT-
noptan OTKPbITbIX OHAXKETOB onpeAeneH «kak KOMMOHEHT Beb-nopTana
«3/1eKTPOHHOI0 MpaBuTe/IbCTBa», 0becneyrBaoWMii pasmeLleHne 6ro4KeTHON
OTYETHOCTW, KOHCONINANPOBAHHON (PUHAHCOBOM OTYETHOCTW, pPe3ynbTaToB
rocyAapCTBEHHOro ayamta U ¢GrHaAHCOBOro KOHTPOASA, a Takxke nybanyHoe
obcyxzeHre nNpoekToB OrKEeTHbIX MPOrpaMM M OTYETOB O peanmsauum
6rOKETHBIX MPOrpaMMy»; MHTepPHeT-NopTan OTKPbITbIX AAHHbBIX MOACHAETCA Kak
«KOMMOHEHT Beb-nopTana «371eKTPOHHOro NpaBUTeNbCTBa», 0becneynBatoLLmin
LeHTpa/n30BaHHOE XpaHeHWe OrnucaTeslbHOM W CCbIOYHOM UHPOopMaummn
Mo  OTKPbITbIM  A@HHbIM»,  WHTEPHEeT-MopTas  OTKPbITbIX ~ HOPMAaTUBHbIX
NpaBOBbIX aKTOB TakXe ornpejensercs Kak Apyro KOMMOHeHT Beb-nopTana
«3/1eKTPOHHOr0  MpaBUTeNbCTBa», KOTOPLIA obecrneyrBaeT «pasMeLleHue
NPOeKTOB KOHUEenuui 3aKOHOMPOEeKTOB W HOPMAaTMBHbLIX MPaBOBbIX AKTOB»;
NoHATME 6nor-nnatGopmbl NepBbiX PyKOBOAUTENEN rOCyAapCTBEHHbLIX OPraHoOB
BbIFNSANT KaK «KOMMOHEHT Beb6-nopTana «3/1eKTPOHHOro MpaBUTENbCTBaY,
obecneynBalOLLMini  BO3MOXHOCTb HarpasNeHUa rpaxzgaHamy 3anpocoB U
NoJslyyeHVs OTBETOB Ha HUX OT TMepBbIX PYKOBOAUTENEN rOCyAapCTBEHHbIX
OPraHoB»,  WHTEpPHeT-MopTan  oueHkn  3PPeKTUBHOCTU  JeATeIbHOCTU
rocyAapCTBEHHbLIX OPraHoOB 3aKOHOAATe/lb orpejenseT B BUAE KOMMOHEHTa
«Beb-noprana «31eKTPOHHOr0 npaBUTeNbLCTBaY, obecrneynBatoLLero
«pasMelleHne uvHPopmaumm 06 oueHke [eAaTenbHOCTU roCyAapCTBEHHbIX
OpraHoB, OTYETOB O JAOCTUXKEHUW LeneBblX WHAWKATOPOB CTpaTernyeckmx
NJaHOB 1 MPOrpaMM pasBUTUSA TEPPUTOPUIM, a Takxke nybnnyHoe obcyxaeHmne
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LesATeNbHOCTN rOCYyAapCTBEHHbIX opraHoB». Ctatbs 17 3akoHa o pocTtyne
K nHbopmaumm rnacuT: «lonb3oBatenn uMHbOpMaLMM MOryT MoayyaTb U
MCNoNb30BaTb MHPOPMaLMIO, pasMeLlaeMytd Ha KOMMOHeHTax Beb-nopTana
«3/16KTPOHHOr0 MpaBuUTe/IbCTBa» B COOTBETCTBUM C HACTOALLUMM 3aKOHOM».
CornacHo cratbe 20 JAaHHOroO 3akOHa «HapylleHWe 3aKoHOAATeNbCTBa
Pecnybnnkmn KasaxctaH o goctyne K nMHopMaumm BneyeT OTBETCTBEHHOCTb,
YCTaHOBNEHHY 3akoHamun Pecnybnukn KasaxctaH». [lymaeTcs, Takoh MoAxos
K YCTaHOBNEHMIO OTBETCTBEHHOCTM BPSAA /M MOXHO CUMTATb Cepbe3HbIM.
AymaeTcs, Hajo NpoAymMaTb W 3aKpenuTb BOMPOCbl OTBETCTBEHHOCTU 6onee
OoCcHoBaTe/IbHO. KpomMe Toro, KparHe xenate/sibHO pa3paboTaTtb 1 onybInkKoBaTb
cTpaTtervyeckuii  JOKYMeHT O Uuendx, 3ajadax, npobsemax 3/1eKTPOHHOro
NMpaBnTENbLCTBA 1 VX pPeLleHunr Ha nepcrnekTrsy, ckaxem ¢ 2020 no 2030 roasl.
[laxke ec B MMPOBOM penTvHre Halla CTpaHa 3aHumasna 6bl nepeble MecTa,
TO 1 B 3TOM CJly4ae He 6b110 6bl MOBOAA A1 CAMOYCNOKOEHHOCTU. TeM 6onee
Pecnybnnka KasaxcTaH 3aHMMaeT He camoe nydllee 39 mecto B Mupe. Eule u
NO3TOMY Mbl JO/MKHbI H0/1ee cepbe3HO OTHECTVCb K BOMPOCY O HEOOXOAMMOCTU
cocTaBneHNst NOAOOHOro poja CTpaTernyecknx JOKyMeHTOB.

Mo ntoram 2019 roga rpaxgaHam Pecny6amkm KasaxctaH 6b110 OkasaHo
54 MWNNNOHA 3NeKTPOHHbLIX yCiyr B Lu$poBoM ¢opmaTte NocpescTBOM BCeX
byHKUMOHMpYOLWMX B cTpaHe 348 obwmx LIOHoB (LeHTpOB 06cCnyXmBaHUSA
HaceneHwvs). Mpuyem ycnyrm npepocTaBnsNvCb He TOJIbKO W He CTOJIbKO B
BUZe BblAayn CrpaBoK, HO M OMepaTVBHO peLlannCb BOMPOChI perncrpayum
bpaka; pervcTpaumm poxzaeHuss pebeHka; NMocTaHOBKM pebeHKa Ha ouvepejb
B AETCKUI Caf; OTKPbITUSA FOPUANYECKUX NNL,; NprYemMa HanoroBon OTYETHOCTW.
JlocTaToYHO cKas3aTb, YTO B MoCnefHee BpemsA C MOMOLbK 31eKTPOHHOIo
npaeBuTenbCTBa 6bI10  TpyAoycTpoeHo 400 ThicA4 4enoBek. Heckonbko
MUAJIMOHOB Ka3axCTaHLeB Nnosy4vany nocobusi Bo Bpemsi NaHAeMnn € MOMOLLIbLO
3N1eKTPOHHOro MnpaBUTeNbCTBA. DTO FOBOPUT O CYLLECTBEHHOM MOBbILLEHUN
3HaYMMOCTV 3NEKTPOHHOTO NPaBUTe/bLCTBA.

Mpy ocyLlecTBeHUN MexaHV3MOB 3aliMTbl NpaB W CBObOOJ 4enoseka
BaXXHYK poJib 06peTatoT MHGOPMALIMOHHbIE TEXHO/OMMM, KOTOpble CO34atoT
ANS Nlofeil HOBble  BO3MOXHOCTM B BUAE NOAAYM  OHNANH-MEeTULNI;
NpUMeHeHVs pPa3HOObpasHbIX CNOCO60B BbIPaXeHUs U YA0CTOBEepeHUSs
nepcoHasibHOW BOU NHOAEN C OrPaHNYEHHbBIMY BO3MOXHOCTAMMU, KOTOPbIE He
BCerga MOryT MoCTaBUTb JIMYHYKO MOAMUCH Ha AOKYMEHTe; B BUAE Pa3BUTUA
nnebucuMTapHoOn Aemokpatun, KoTopas Mpu3BaHa CokpawiaTb paspbiB
MeXJy BbIABVHYTBIMW TPaXZaHCKMM 06LLEeCTBOM, HernpaBUTe/IbCTBEHHbIMU
OpraHu3auMsaMn  MHULUMaTMBaMM U UX  BOCMpUATMEM W peanun3aument
rocyAapCTBeHHbLIMU opraHamu N ydpexaeHuaMu. JddeKTNBHOCTb
3N1eKTPOHHOro MpaBuTeNnbCTBa AocTuraetca 6narogaps ¢GyHKUVMOHVMPOBAHUIO
3/1eKTPOHHOr0 A0KYMEHTO060pOTa, 3N1EKTPOHHOIO Ka3HavercTBa, 3/1eKTPOHHbIX
rocyAapCTBEHHbIX 3aKYMOK, 3/1eKTPOHHbIX MOPTaIOB roCcyAapCTBEHHbLIX OPraHoB.

CnesyeT MOAYEPKHYTb, UTO €C/IN 3/IEKTPOHHOE MPAaBUTE/IbCTBO Harpsmyro
CBA3aHO C MHdopMaumer, ¢ okasaHmeM VHPOPMALUMOHHBLIX YCayr, TO Hajo
npu3HaTb, YTO 3J4ecCb Takoe MpaBO 4YenoBeka Kak MpaBo Ha MHPopmauuto
LOMKHO 6bITb OTHECEHO K MPUOPUTETHBLIM NpaBaM. [103TOMY Mbl AOJIXHbI 34eCb
CKa3aTb, YTO MPaBO Ha MHPOPMaLMIO MOAKPenaseTca ApyrmMn npasamu. 370
BMAHO M3 TOrO, YTO y 4YenoBeKka W rpaxgaHnHa Pecnybnnky KasaxcraH ecTb
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KOHKpeTM3npytoLee MpaBo Ha WCMONb30BaHME BbICOKUX WHPOPMaLMOHHbIX
TEXHOMOMMI, MNpPaBoO Ha  MOMb30BaHWe  Pas3BUTON  UHPPACTPYKTYpOW
NHGOPMaLMOHHOro obLlecTBa, MpPaBO Ha CBOEBPEMEHHOe W KayecTBeHHoe
npesocTaB/ieHe rocyJapCTBEHHbIX YCAyr. 3TW BaXHble MpaBa YesioBeka
ONepaTVBHO W KayeCTBEHHO peannsyTcd B MHPOPMaLMOHHO-3/1eKTPOHHOM
NPOCTPaHCTBE Hallel CTPaHbl. 3jecb Xe Heb3s MPOATU MUMO OCHOBHbIX
UndpoBLIX MpaB YesoBeka, K KOTOPbIM MOXHO OTHEeCTW npaBo AOCTyna K
3NeKTPOHHOW ceTu, NMpaBO CBOOOAHO BblpaXaTb CBOW MHEHWUS U CBOBOAHO
06LLaTbCA B 3TOM CeTu, NpPaBO Ha obecrneyeHre HeNnpUKOCHOBEHHOCT YacTHOM
chepbl uenoBeka W rpaxaaHumHa, VHPoOpMaUMA O KOTOPbIX HAXOAUTCA BO
MHOTIMX 3NEeKTPOHHbIX 6a3ax AaHHbIX.

MocpeAcTBOM  31EKTPOHHOrO  MpPaBUTENbCTBA  YenoBeKy  OKasbiBatoT
3NeKTPOHHYIO MOMOLLb, OCYLLeCTBAAS 3anucCb Ha npuemM K MUHUCTPY,
WHOMY pykoBoguTento. [lna  3TOro B 3/1eKTPOHHOM  MNpaBUTeNbCTBe
YenoBeky npeaaaraloT «aBTOPM30BaTbCA Ha MopTane», 3aTeM Ha CTpaHuue
cepBMCa HaxaTb Ha KHOMKY «3aka3aTb YCAyry OHAAMH; ANs NpoBejeHns
BUAEOKOHbepeHLCBA3N». B becese rpaxgaHWH u3naraet CBOK Mpobaemy,
BbICKa3blBaeT CBOW [MOXeNaHwWs, TeM CcaMblM OH (FpaXAaHWH) peanibHO
3alMuiaeT CBOW MpaBa, KOTOpble OKa3aluCb HapyLeHHbIMW Kak B
3NeKTPOHHOW, Tak 1 B 06bIYHON, TPAANLMOHHON chepe.

B nocnegHve 10 ner KasaxcTaH ocywlecTBasn nporpammy  no
undpoBM3aLMM BCeX AAHHbLIX W BBeN 3/IeKTPOHHbIN JOKYMEeHTO060pOoT BO
BCEX MWHWUCTEPCTBAX, BEAOMCTBaX W WHbIX rOCyAapCTBEHHO-yrNpaBieHYeckmnx
cTpykTypax. Cregylowmm 3TarnoM YyrnpasieHUs CTaHOBWUTCA ynpasieHune
NoCpeACcTBOM WUCKYCCTBEHHOrO WHTennekta. WM BOT 34eCb  Mbl  AOAXHbI
onpesennTbCs, byaeM N1 Mbl CNefoBaTb KOHUENUMM HEeKOTOPbIX rocyapcTs
O LenecoobpasHOCTU WCNONb30BaHUSA LNPPOBUINPOBAHHbBIX MeXaHU3MOB,
nNpnbopoB WNCKYCCTBEHHOrO WHTeNnekTa Ans TOro, 4Ttobbl obecneymBaTb
TOTa/IbHbIA KOHTPOJIb Haj HaceneHnem. Mbl He NPOTUB KOHTPOAS, OH, KOHEYHO,
HY>X€H, HO OH He J0JiIXeH 6bITb BCEMPOHMKAIOLMM: YaCTHYH XWU3Hb HYXHO
OCTaBUTb 3a rpaxzaHHoOM. [lymaeTcs, eCTb CMbIC/T MPUCMOTPETLCS K BUAEHWIO
3anaHbIX CTPaH, KOTOpble UCXOAAT M3 TOrO, YTO WCKYCCTBEHHbIA WHTeNneKT
[JO/KEH OKa3blBaTb YesioBeKky COJencTBMe, a He KOHTPo/iMpoBaTb ero
noBCceMeCTHO.

o HEKOTOPLIM AAHHbLIM, BPOAE eCTb MJ1aHbl PasMecTUTb NHGOPMALMOHHbIE
6a3bl AaHHbIX KazaxcTaHa B TOM UAN NHOI cTpaHe. Ecin 3To AeCTBUTENbHO Tak,
TO A KaTeropuyeckm NpoTMUB 3TOrO, MOCKOJIbKY peyb B JaHHOM c/y4vae byaer
WATU O HapyleHun MHPOPMAaLMOHHOIo cyBepeHuTeTa U UMHGOPMALMOHHOM
6e3onacHoct Pecnybnukm KasaxctaH. Ha 3TOM OCHOBaHWM CYMTAO, 4TO
HY>XHO pa3mMellaTb CBOM MHPOPMALMOHHbIE pecypcbl TONbKO Yy cebs foma,
B Pecnybnuke KasaxcraH. [lymaeTcs, HaZO HamnpaBuUTb Hay4dHble YCUINS
y4YeHbIX Hallel CTpaHbl K TOMY, YTObbl OHW MOINY CO3/aBaTb BMeECTUTE/IbHbIe
3NeKTPOHHbIEe BaHKM AN1A XpaHeHNA NHGOPMALMOHHbLIX AaHHbIX Ha TEPPUTOPUN
Hallero rocyapcrsa.

Ewe ofgHOM  CTpPyKTypoW, Morywen 3awmwatb WHGOPMALMOHHbIE
npaea 4yenoseka, MOrnn 6bl cTaTb CyAbl MO MHGOPMALIMOHHBLIM cnopaM. Ans
Hayana MOXHO 3anyCTUTb MWIOTHbLIA MPOEeKT Ha 3Ty TeMy, MPUCMOTPeTbCS,
HaCKONbKO MOJIE3HOM OKaXeTcs Takas Kateropus cyAoB. Takue CyAbl MOIU
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6bl paccMaTpMBaTb Jefla O He3aKOHHOM  3acekpeymMBaHUU  CBeAeHW,
06 YMbILWIEHHOM 3aTArMBaHUM MNpPefoCTaBAeHUN HYXHbIX CBeAeHUR, O
npeAoCTaB/ieHNN CBeAeHU C HapyLleHUeM, WCKaXeHVeM WX COoAepXaHus,
O HeonybAVKOBaHUW HYXHbIX A5 HaceneHus cBefeHui, 06 yMbILLJIEHHOM
COKPbITUM  0b6LEeCTBEHHO Mofe3HoNn UHbopMauuM, O HernpaBOMEPHbIX,
HE3aKOHHbIX AeNCTBUAX B OTHOLWWEHUM nHGopMaumK, a Takxe 3/1eKTPOHHOro
npaeBuTenbCTBa. Takas cyfebHaa npakTuka crana 6bl Mofe3HONM, KoTopas
NO3BONNT pacCcMaTpMBaTb YroJioBHblE Jefla O NpeAocTaBaeHUn MHGopmaumm
NVUOM ApYrMM rocyzapcreaM CBefeHU, UMerLMM CeKpeTHbIA xapakTtep, ¢
y4eToM BCex 06CTOATeNbCTB Aena.

Tak Kak 31eKTPOHHble [JelcTBUS, JelcTBua no uubposBmsaunm B
COBOKYMHOCTV MPeACTaBAsoT COB60M uenbll paj  OTAeNbHbIX Npodeccuii,
60/IbLUVHCTBO HaceneHuns, eCTeCTBEHHO, MOXeT He 3HaTb BCeX TOHKOCTel 3ToM
paboThbl, YemM MOryT NO/b30BaTbCS MOLLUEHHUKU-NpodeccrnoHanbl B 3Tol cdepe.
NMeHHO no3TOoMy Mbl npegnaraem paspabotaTb U MNPUHATH TakMe HOBble
Ka3axCTaHCKMe 3aKOHbI, Kak: «O 3alMTe npaB YenoBeka, rpaxgaH Pecnybamnkum
KaszaxcTtaH B VIHTepHeTe», «O CKOPOW 31eKTPOHHOM MOMOLL».

B nHbOpmMaunoHHOM cpefe po/b 3aLUMTHMKA MPaB YenoBeka WUrparT He
TO/NIbKO BHYTPEHHME NHCTUTYLIMOHA/IbHbIE CTPYKTYPbl, HE TONIbKO AeNCTBYOLLMe
BHYTPW TOCyAapCTBa 3aKOHbl, HO W HOPMbl MeXAyHapOoAHO-NPaBoOBbIX
JokymeHTOoB. Tak, pe3ontoumns Coseta OOH no npasam yenoseka 2012 roga o
3alnTe CBO6OAbI C/IOBa BO BCEMUPHOWM CETU MOATBEPANIA, UTO «Te Xe Mpasa,
KoTopble Yenosek mMeeT B 0bNaHOBOW cpefe, AO/MKHbI TakXe 3alimLaTbCs
W B OHNANHOBOWM Cpeje, B YacTHOCTW, MPaBO Ha CBOGOAY BbIpaXeHNS
MHEHWI, YTO He3aBUCMMO OT FpaHuL, U A8 NHo6bIX BblIbMpaeMbIX Yen0BekKoM
CpeAcTB MaccoBOM MHPOpMaLMK, B COOTBETCTBUM CO CTaTbsMn 19 Bceobuuel
Jeknapaumn npas 4yesioBeka M MeXAyHapoAHOro nakTa O rpPaxXAaHCKUX W
NONNTUYECKMX NpaBax». EBponeickas KOMUCCUA 3a AeMOoKpaTUIo Yepes npaso
(BeHeumaHckas Komumccma) Takke BCTasla Ha 3allMTy npas U CBObOJ yenoBeka
NHPOPMALIMOHHOIO XapakTepa: OHa BOCMPOTMBUAACL 3arnpocaM CreLcnyxé u
BOEHHbIX pa3BefoK psfa rocyAapcts O MPefoCTaBAeHUN UM JINYHBIX JaHHbIX
rpaxzaH, 3asBuB, 4TO MHTepHeT Bcerja AOMKeH OblTb OTKPbLITON Cpesol
CyLLLeCTBOBaHUS CBO6OAbBI BbIpaXeHWA MHeHWM, cBo60Abl CObpPaHWNIA, yBaXKeHNS
YaCTHOW XW3HU rpaxaaH 6e3 Kakor-nMbo ANCKPUMUHALNN.

Takve MexzAyHapoAHO-NpaBoBble JOKYMeHTbl, Kak: KoHBeHuus CoBeTa
EBponbl O 3awmTe ¢u3MYecKMx vy, Npy aBTOMaTU3NPOBAHHOW 0bpaboTke
nepcoHasibHbIX JaHHbIX OT 28 dAHBapa 1981 roga, OkMHaBckas xapTus
rno6anbHoOro MHGOpMauoOHHOro obuecta ot 22 nons 2000 roaa, KoHBeHLNSA
0 focCTyne K MHPopMaunm, y4acTuio obLLEeCTBEHHOCTN B MpoLecce NPUHATUSA
peLleHnr 1 AOoCTyrne K NpaBoCyAnto MO BOMPOCaM, KaCcaroLLMMCA OKpYXKatoLLen
cpeabl, oT 25 wuioHA 1998 ropga, KoHBeHUMA O npecTynHocTn B cdepe
KOMMbOTEPHOW MHPopmMaLnn oT 23 Hosbpsa 2001 roga, KoHseHums OOH o6
NCMONb30BaHNM 3N1EKTPOHHbIX COOOLLEHNI B MeXAYHAapPOAHbIX 4OroBopax ot 23
Hos16psa 2005 rofa He TONbKO 3alnLalT MHGOPMALMOHHbBIE NpaBa YenoBeka,
HO COCTaBAAKT  MeXAYHapOAHO-MPaBOBYD OCHOBY  YHKLIMOHNPOBAHUS
3N1eKTPOHHbIX MPAaBUTE/IbCTB B TEX CTPaHaXx, r4e OHW AeNCTBYHOT.

Mo HaweMy MHeHMIo, AelCTBeHHas 3allimMTa npaB 4YesnoBeka Ha cBobogy
cnoBa, Ha cBO6OOZY BbIPaXeHVs MHEeHW BO BCEeMUPHOW ceTn byaeT
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obecrnieyeHa TONILKO TOrfa, KoOrja 3TW MOJIOXKEHUA B MOPsSAKe JOMNOJIHEHWNS
byayT topuandeckn odopmaeHbl B TekcTax MexzyHapoAHbIX MakToB O
npaBax 4esoBeka WA B OTAE/bHOM MeXAyHapOAHO-MPaBOBOM aKTe MOA
TakMM YCNOBHbIM HasBaHuveMm, kak «O6 obecnevyeHUn 3alUTbl BCeX MpaB
YyenoBeKa, 3aKpersieHHbIX B BOLIEAWNX B CUTY MeXAYHapPOAHbIX AOKYMEHTaXx,
ncnonbsyemblx B WHTepHeTe, Ha 3N1eKTPOHHbIX, LMPPOBU3NPOBAHHBIX
HOCUTENSX.

3aBeplwasg CBOW MbICIM O MpaBax YenoBeKa B  3/1EKTPOHHO,
UMPPOBM3MPOBAHHON Cpeje, AymaeTcs, 6b1o 6bl  LenecoobpasHo, ecu
3aKOHOZaTe/Ib Hallel CTpaHbl MPUHAN Obl HOBbLIA Ka3axCTaHCKUA  3aKOH
«O6 3NeKTpOHHOM nMnpaBuUTeNbCTBE W TOCYAAaPCTBEHHOM  yNpaBaeHUn C
nprMeHeHVeM LMPPOBLIX TEXHONOT .

DNeKTPOHHOMY MPaBUTENLCTBY NPUHAANEXUT 6osbLuoe byaylee. [TosTOMY
Mbl CErOZHS C MOMOLLIbIO KOHCTUTYLMW 1 3aKOHOAATeNbCTBA JO/IKHbI OKa3blBaTb
BCEMEPHOe COJAelCTBME PaCLUMPEHNIO U YraybneHnio GyHKLUUIA 31eKTPOHHOro
NpaBUTENbLCTBA B LIe/IIX OXPaHbl U 3aLLMTbl BCEX MPaB 1 CBO6O/ YesioBeka.
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Anpxen BULLITBITA,

Jokmop ropuduyeckux Hayk, dupekmop
VIHCcmumyma ropuduveckux Hayk YHusepcumema e
2. 3eneHa-lypa, MMonbwa

MOHATUE NMABHOIO MNPUHLUMNA KOHCTUTYLUUWN.
NONbCKWNA B3rnsaa,

KasaxctaH - cTpaHa, Bbi3blBaloLLas y NonskoB 60nbLon nHTepec. Cpeau
NOCTCOBETCKNX rocyaapctB LieHTpanbHoM A3uvm KasaxcTaH Mo3nuMoHMpyeTCs
KaKk CTpaHa, 3KOHOMWYECKM UAMPYHLWas B pPernoHe, CTpaHa, akTUBHO
pa3ByMBaloLLasa MexayHapoAHble CBS3U. Mbl TakXe 3aMeyaeM KOHCTUTYLIMOHHble
N3MeHeHNs.

OnpegeneHvie, a TeM b6onee o06CYyXAeHVNEe TeHAEHUMA N HanpasieHWN
3BOMIIOLUMN  KOHCTUTYLIMOHHOW  CUCTeMbl  AAHHOrO  rocyAapcrea Tpebyer
MOCTOSIHHOrO KOHTakTa C MpeAnocCbiIKaMy  BHYTPEeHHel AOKTPpWUHbL. M3
MOWX HabNOAEHN 1 CpaBHEHW ciedyeT, UYTO Kak CTpaHa - MO CPaBHEHUIo
C ApyrMMn rocysapcTtBaMy - TMOJIbCKUE KCCNefoBaTeIn B 3TOM acrekre
HaXxoAATCA B XOpoLleM MONMOXEHUW. Xouy MOAYEPKHYTb, 4YTO MOJibCKas
Hayka, 9 UMeK B BUAY MOAUTONOTMIO U HayKy O KOHCTUTYLMOHHOM Mpase,
No CPaBHEHUIO C APYrMU eBpOnenckuMn CcTpaHamu ygenana KasaxcraHy
AOCTAaTOYHO MHOrFO WCCefoBaTeNbCKOro BHMMaHWA. B kauvectBe npumepa
npueesy BaXHble paboTel npodeccopa Tageywa boano, B  KOTOPbIX
aHaNM3NPYTCA N MNONYAAPUIVIPYHOTCA 3HAHWA O MOJUTUYECKON CUCTeMe W
KOHCTUTYLIMOHHOM cTpoe KasaxcTaHa, C OAHOM CTOPOHBbI, 3TV KOMMapaTuBHble
NCCNefoBaHUA  Hanpae/ieHbl Ha U3yYeHne TMPOUCXOXAEHUS, HblIHeLLHeNn
$opMbl 11 Harpas/ieHVIA 3BOMOLIMN 3TON CUCTEMbI, @ C APYrOo — MO3BOJNIAIOT
nccnegoeatenamMm 13 KasaxcTaHa 03HAKOMUTBCA € Hallell  MNoJibCKOM
KOHCTUTYLIMOHHOM TpaauLmeit 1 NoabCKUMU KOHCTUTYLNOHHbBIMW peLleHNaMN.

Mbl oTMeuaem 25-netme KoHCTUTyumm Pecnybnmkn KasaxcTaH, C uyewm
NO3APaBNA0 MOUX Ka3axCTaHCKMX konner. 25-netne KoHcTUTyummn Pecny6amku
Monbla Mbl byseM npasgHoBaTb yepes ABa roga. Hoeas KoHCTUTyums - 310
He TOJIbKO MnporpamMma Ha byayuiee, 3TO Takxe CBOeObpasHblili pe3ynbTaT
NpongeHHOro nytn. A cnpocun cebs O KOPHHAX 3TOW  KOHCTUTYLMMK, O
HaLMOHaNbHOM NYTW, KyNbMUHALMEN KOTOPOro CTano ee nNpuHATue. MNockoibKy
3T WNCTOPWYECKME OCHOBbI W JOCTUXEHWA HAXOAATCA rAe-To B CUCTeEMe
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LeHHOCTen JaHHOM KOHCTUTYLMN. X NpoYTeHVe SBASeTCA cepbe3HOo 3ajaver
KoHctntyumoHHoro CoserTa.

B pa3BuTnM Ka3axCTaHCKOro KOHCTUTYLUMOHaNM3Ma $  BbIAENA  Tpw
OCHOBHbIX 3Tana.

MepBblA 3Tan - 3Tan aBTOXTOHHbIX, KOPEHHbIX, AOAEeMOKPaTUYeCcKuX,
KBa3W-KOHCTUTYLMOHHbLIX HOPM U CUCTEMHbIX YCTOoeB. Ka3axcTaH BegeT
cerofjHs pauroHaibHO OB6OCHOBAHHYHO MOJINTUKY WHTEHCVMBHOIO ObpalleHns
K Tpaguumsam  OTeYeCcTBEHHOro  CTPOs, 4UTO  CAYXWUT  Monynspusauynmn
HauVoHanbHOW UAaeHTUYHOCTN. CoBpemeHHbIn KasaxctaH - 3TO  CTpaHa
C ManousBecTHbIMK,  AOCTaTOYHO  6oraTbiMW  rOCYAAPCTBEHHUYECKUMU
TPaANLMSAMK, pPe3ynbTaToOM  KOTOPbIX OblAv  MAONbITKKM  KOAMPULMPOBAaTb
obblYHOEe MpaBo, paHee nepejaBaBlleecs B YCTHbIX Tpaguumsx. Ocobyto
po/ib B 06bIYHOM npaBe KasaxcTaHa wurpann 6un - cyfbW, paspeLuaroLue
CNopbl, U MHCTUTYT Npucarn’™. K naMAaTHMKaM Ka3axckoro rnpasa, CoAepKallym
3NemMeHTbl 06blYHOrO nMpasa, c/ejyeT, B YaCTHOCTW, OTHECTU KOZeKC
XVII Beka «CBeT/bl NyTb KacbiM-xaHa» 1 3HaMeHUTbIN CBOJ, «XKeTbl Xaprbi»,
HanncaHHbI 1 onybankosBaHHbI B XVIII Beke. [lepBblid, B 4acTHOCTW,
perynvpoBasl npaBa Ha YaCTHYHO COBGCTBEHHOCTb, BOMPOChHI BOEHHOro
N AUMNJIOMaTUYeCcKoro rpaBa, a TakXke OTHOLWIEHUA Mexay OTAe/lbHbIMU
naemMeHamn n obwmHamun'®. A «KeTbl Xaprbi», NPpUHATBIA Npu xaHe Tayke
B Hauane XVIIl Beka, KpoMe MpaB Ha 4YacTHYK COHBCTBEHHOCTbL peryanposan
ceMeriHble OTHOLLEeHWS, CyA0NPON3BOACTBO, a TakxXe, UTo ciefyeT NoAYepKHYThb,
coZepxan npaswna yrnpasneHus xaHctBom'. B npuHuune, oba 3TM Kogekca
6blIM NOMbITKAMX YNOPAAOUNTL OObIYHOE MNPaBO, OHU XapaKTepu3OoBaNNChb
BbICOKOW XXM3HECNOoCOH6HOCTbIO 1, KpOMe TOro, onpejenssiv paMmky npaBoBOro
CTpos Ka3axcKkoro XxaHCTBa, cyllecTBoBaBllero Ao 1847 roga'. Ho paxe
nocse rMpuCcoeiMHEeHUs XaHCTBa K POCCUMCKON VMMNepun 3TU KOZEKCbl Mo-
npexHeMy WCMosb30Ba/iCb Ka3axamu. B coBpeMeHHOM Ka3axCTaHCKOW
FOPUANYECKON HayKe OHU CUMUTAKOTCH KPaeyrobHbIMY KaMHAMM Ka3axCTaHCKOro
KOHCTUTYLIMOHAaNM3Ma.

BTopoin 3Tam - 3Tanm COBETCKOr0 KOHCTUTYLIMOHaNMW3Ma, KOTOpbIA B
N3BECTHOM CMbICNe 6bIn AN Hac - Monbwun 1 KasaxcTtaHa O6LMM OMbITOM.
MpuyeM, HaCKOMbKO Mbl BOCMPUHMMAaeM 3TO BpeMsA KakK WCTOPUYECKUA U
KYNbTYPHbIA  UMMOPT  YYXUX KOHCTUTYLMOHHBIX LIEHHOCTE U  peLueHuid,
HaCTOJIbKO OTHOLLIEHME Ka3axoB K 3TOM 3noxe KaxeTcst 6osiee pasHOObpasHbIM.
BavsHmne COBETCKOro KOHCTUTYLIMOHaNM3Ma BOCMpPUHMMAaNnock B [losiblue Kak
ONacHOCTb ObecLeHMBaHWA CyLLEeCTBYOLLNX, COBCTBEHHbBIX KOHCTUTYLMOHHbIX
JOCTVXKEHWNI, COXPaHeHHbIX B eBponeickoM ayxe. Cutyauma B KasaxcrtaHe
6blna MHOWM, XOTA U 34eCb YyBCTBOBANOCb COMPOTMBAEHME BBEAEHUIO HOBbIX,
COBETCKMX 3/1eMEeHTOB O6LLEeCTBEHHOro CTPOS, KOTOpble, KaK W npejblgyLime -
Lapckue, BOCMPUHUMANNCh Kak Yyxue. TeM He MeHee, B opMaibHO-NPaBOBOM

> Lvpe 3Ty Temy packpbiBaeT AxmekaHosa [I.b.: Cya 6meB 1 MHCTUTYT NPUCATN B OBLIYHOM Mpase
Ka3zaxos, MaBnogapckuii FocygapcTBeHHbIN yHUBepcuTeT M. C. Topalirelposa, MNMasnogap 2010.

6 umaHek f.: KOHCTUTYUMOHHBIV cTpoi KasaxcTaHa, V3gatensckunin goM «daunca», Bapwasa, 2013,
cTp. 20, a Takxke: Abunb E. A.: ctopua rocygapctea 1 npasa Pecnybnnkmn KasaxctaH (C ApeBHenLmx
BpemeH o0 1992 roga). ActaHa, 2009 - cTp. 82 v cneg,.

7 Ibid.

8 B XVI n XVIlI Bekax Kazaxckoe XaHCTBO 6bIN10 CaMblM CUbHbIM FOCYAAPCTBEHHbLIM OPraHn3MoMm B
CpegHelt Asnn.
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acnekTe M acnekTte o6LECTBEHHOro CTpos GOopMbl aBTOHOMHOW pecny6amnku,
a Mo3xe COK3HOW pecnybnnknm B coctaBe Cosetckoro Coto3a 6bUIM ANA
KasaxctaHa popmMamu, BeAyLLMMN K FOCyapCTBEHHOMY CyBepeHUTeTY.

Tpetnii 3Tan - KOHCTUTYLMOHHbLIA 3Tan CyBepeHHOro rocyjapcrBa.
KasaxcTaHckas KOHCTUTYLMA AeCTBYeT yxKe ABajLuaTth NATb JIeT, U 3@ 3TO BpeMs
B Hee 6bINV BHECEHbI KaK He3HaunTeNbHble, Tak U Cepbe3Hble NoMnpaBKu.

KoHcTuTyumMoHHaa cucreMa KasaxcrtaHa OTKpbITa A/ KOHCTUTYLIMIOHHOIO
onblTa APYrUx rocyfapcrs, BK/IOYAA OMbIT €BPOMencknx cTpaH. /Angd
nonynapusaumm >3TON  OTKPBLITOCTU - MNPU  COXPAHEHWUU HauWOHaNbHbIX
TPaALMIA - BaXHO, MNpexze Bcero, ob6ecrneynTb OTKPbITOCTb Ka3axCTaHCKOW
KOHCTUTYLUMOHHOM  JOKTPUHbI AN KOHCTUTYLMOHHBIX  CUCTEM  APYrunX
cTpaH. CnejoBaTenbHO, eCTeCTBEHHbIM BbIMNAAMT MOCTyNaT O MPOBeAeHU
KOMMapaTUBHbIX NCCNef0BaHNM B chepe KOHCTUTYLIMOHHOrO rnpaBa COBMECTHO
C NpeACTaBUTENSAMW 3TON JOKTPUHbI.

Hanocnefok xoTenocb 6bl OTMETUTb OCOBYHD PONb MOASKKOB B U3Yy4YeHUU
NPaBOBOW CUCTEMbI 3TOW CTPaHbl. OCHOBbI 3TOr0 NeXaT B MOAbCKUX TPAANLMSX
NccnesoBaHMA  Ka3axCTaHCKOro rnpaea W aAMUHUCTpauuun. B kauectse
nprMepa HanoMHIO TOMIbKO 06 OJHOM 4esioBeke, 3HaHVA O KOTOPOM cnejyeT
pPacnpocTpaHATb O0COBeHHO Ha BCTpeyax npejcTaBuTenel MNoabCKON U
Ka3axCTaHCKoW topuanyeckor Haykun. A umero B Buay CesepblHa [pocca -
OAHOr0 M3 CaMbIX BbIAAMOLMXCA MONBCKUX CCbIbHBLIX XIX Beka B CTenHoun
ctpaHe™. VMmeHHO CeepblH [pPOCC MPONOXWUA WCC/IeAOBaTeNbCKUA MYyTb B
N3yYeHUN Ka3axckoro obbIYHOro npasa. [11040M ero JoCTUXeHWM cTana paboTa
«Matepuanbl Ana U3y4vyeHUa topuandecknx obbivaeB Knprusos», U3jaHHas B
1888 r. B Mapwmxe. TakuM 06pasom, y HaC ecTb AOCTOMHbIE MpeALlecTBEHHUKN
NONbCKO-Ka3axCTaHCKOro Hay4YHOro CoTpyAHMYecTBa B 0b6nact npasa.

19 A KyUMHBCKWIA: rAe cTenb LWMpoKas - U3 UCTOPUMN MObCKO-Ka3axCkmx cot3os. YacTe |, zeslaniec.pl,
Ne 30 (2007), cTp. 42 1 cneg,.
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Dhananjaya Y CHANDRACHUD,
Judge of the Supreme Court of India

RESPONSE OF CONSTITUTIONAL COURTS TO ACCELERATED
DIGITISATION POST COVID-19: ADDRESSING ISSUES
OF ACCESS AND INEQUITY

I.  INTRODUCTION

It is my distinct honor to be present at the IV Congress of the AACC as the
representative of the Supreme Court of India. Given the unique circumstances
we are all facing globally, institutions such as the AACC assume additional
significance as forums for cooperation amongst nations in our common goals
of upholding constitutional values, preserving human rights and promoting the
rule of law.

This year's Congress seeks to address the role of our Constitutional Courts
in adjudicating disputes arising out of the ,21st Century Constitutions’. The
previous two decades have seen a manifest change in our ways of living. Some
of these have been unique to each of our nations, all of whom have their own
cultures and practices. However, there has been one agent of change whose
impact has transcended national borders, and that is technology. Technology
has been rapidly evolving in the 21st century, and is slowly permeating all
aspects of our lives. The fact that we are able to participate in this Congress
virtually from the comfort of our own homes is probably the finest testament to
that change.

While this technological change and consequent digitisation of our lives has
been slowly creeping on us for many years, it has suddenly been accelerated
due to the COVID-19 pandemic that has engulfed all of us. As our physical lives
in affected nations have shrunk due to quarantines and social distancing norms,
our virtual lives have significantly expanded in scope and prominence to fill the
void.

This accelerated digitisation has required Constitutional Courts to face two
distinct issues: (i) first, how Courts themselves should embrace technological
changes in order to become safer, more efficient and accessible; and (ii)
second, how Courts should respond to novel legal questions which arise as a
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consequence of increased digitisation. Today, | hope to offer my thoughts on
these two issues.

Digitisation of Courts

At the outset, I'd like to point out that access to justice is a constitutionally
guaranteed right in India. And so courts across India were mandated to ensure
that the effective enjoyment of this right was not hindered by the pandemic. In
addressing the first issue of digitisation of courts, | think it's important to identify
two different dimensions that were faced by my home court, the Supreme Court
of India: firstly, we were tasked with the issue of digitizing our operations; and
secondly, as the highest court of India, it was also our duty to spearhead the
embrace of new technology by all courts throughout the country.

At the Supreme Court, we started conducting virtual hearings from 23
March, once the pandemic hit India. During these virtual hearings from 23rd
March till 19th August, the Supreme Court has taken up as many as 15,996
matters and disposed of approximately 4,300 of these. The Court constituted
1,021 benches and heard nearly 50,475 advocates during the course of these
proceedings. Similarly, subordinate Courts in India have registered close to
2,098,958 cases during this period and disposed off approximately 925,515 of
those.

We have also regularly been updating the data of cases pending before our
Courts on the National Judicial Data Grid, which ensures greater transparency
and accountability of our Courts. Currently, NJDG holds data of 4,507,373 cases
which are pending before the High Courts of the various states of India. It also
holds data of 33,645,553 cases which are pending before the various district
courts in these states, which are the lowest tier of the Indian judiciary.

On this path to digitisation, courts in India have taken up two major reforms:
(i) Virtual Courts; and (ii) e-Filing of court documents.

Il. A Virtual Courts

Due to the COVID-19 pandemic, the Supreme Court of India has been
holding its hearings through video-conferencing since March of 2020. This
example has been followed by numerous other Courts and Lok Adalats [which
are a form of alternative dispute resolution mechanism run by legal services
authorities where disputes/cases pending in the court of law or at pre-litigation
stage are settled/compromised amicably] across India. While the hearings were
initially limited to the most urgent cases, this has begun expanding to cover
even cases that do not rise up to this level.

During the COVID-19 lockdown period, we have also launched virtual courts
for traffic code violations in numerous cities of India. These courts have thus far
completed proceedings in 519,924 cases.

However, the use of video conferencing is not a new phenomenon solely
prompted by the COVID-19 pandemic. For the past 10 years, many trial courts
have been using video conferencing services for extending remand of prisoners
under trial. Court complexes and prisons involved in such hearings were

91




QRKK

provided with videoconferencing units and trained in their operation.? This was
done as part of Phase | of the eCourts Project of the Supreme Court, which ran
from 2005 to 2015.

The installed videoconferencing units also came to be utilized by trial courts
for recording the testimony of alleged terrorists and insurgents. Further, such
units were also used by family courts hearing personal matters, especially when
one of the parties resided outside India. In a judgment in the Supreme Court, |
have previously noted that the use of videoconferencing to conduct family court
hearings can have a number of positive effects. This is especially true for cases
where there are allegations of marital abuse, and one spouse may not want to
be in the same physical space as the other.

Since 2015, the Supreme Court has been implementing Phase Il of the
eCourts Project through which we hope to make videoconferencing available
for public access. This is an indispensable part of ensuring that justice is seen
to be done by all. Further, we have also been working to ensure that Courts also
provide videoconferencing services to those who are unable to access them
on their own. This is an important step in ensuring that access to justice is not
hindered for anyone due to lack of technological or financial ability.

B e-Filing

Alongside videoconferencing, e-Filing has taken center-stage during the
COVID-19 pandemic. This is because it allows litigants to access Courts and
prosecute their cases without having to physically travel to court complexes.
E-Filing allows litigants to access court filings virtually on a 24/7 basis. However,
the shift towards e-Filing is not just a reactionary measure but one which has
been years in the making and not without its challenges.

The Supreme Court has been cognizant that not all litigants and advocates
may have adequate facilities available. Hence, we have launched an eSeva
Kendra project through which centers have been created wherein these facilities
can be accessed by the public. This ensures that the embrace of technology is
tempered by the need for universal access to justice.

Further, in formulating the new regulatory architecture to facilitate e-filing,
we are striving to ensure that accessibility to the disabled is fully embedded into
all stages of our processes right from the inception stage. In this way, we are
trying to use the present moment as an opportunity to ensure universal design
in the way legal information is presented for all times to come.

Finally, the Supreme Court has also been actively working to provide training
to members of the Courts and the Bar. The Supreme Court has been cognizant
of the radical shift many will have to undertake in using these facilities, and has
ensured that proper training materials are available in as many languages as
possible.

Addressing Novel Legal Questions arising from Digitisation

In addressing this issue, it's important to acknowledge that our
Constitutional Courts have already been facing novel legal questions flowing

20 Justice (Retd.) Madan B Lokur, ‘COVID-19, Technology and Access to Justice’ (UNODC Doha Declaration)
accessed on 21 August 2020 at <https://www.unodc.org/dohadeclaration/en/news/2020/04/covid-19--
technology- and-access-to-justice.html>
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from a variety of technological advancements. In recent years, the Supreme
Court of India has delivered judgments which have: (a) struck down laws
curtailing freedom of speech on digital platforms; (b) defined the contours of
right to privacy available to individuals in the digital world;*' and (c) dealt with
issues of privacy of data of individuals.??

However, what makes the present moment particularly unique is the pace
and scale of technological change that the COVID-19 pandemic has brought
in its wake. For instance, one of the most major changes during the COVID-19
pandemic has been to the notion of a “work space”. Just as Courts have become
virtual, individuals have also begun working from home and the meaning of a
“work space” has changed.

This change in the notion of a workspace will require us to find ways of
applying existing legal standards to these new realities. For instance, in labor
laws, our courts will have to determine how to answer new questions related to
compensation, termination, etc. in light of this new normal. Similarly, application
of laws to prevent sexual harassment at the workplace will also have to be
understood in a new light given the shift in the meaning of what constitutes a
“workspace”, and the need to protect employees in a whole host of new fact
situations that might now arise.

Further, courts will also have to exhibit sensitivity to gendered dimensions
of these new realities and account for the disproportionate burdens they might
impose on women. As we do so, we will have to make sure that the Constitution
and the rights and values that it embodies continue to remain as our north star.

Concluding Remarks

For our Courts to be effectively able to address both the issues | have
discussed with you today, it is important for Judges to keep themselves abreast
of the latest developments around us and to understand their wide-ranging
effects on society. Judges and Courts have to keep pace with fast- changing
social realities, adapt pre-existing legal standards to novel contexts and unleash
technology’s transformative potential in a way that foregrounds considerations
of accessibility and equity.

To conclude, | would like to reiterate the importance of this Congress in
fostering unity and cooperation between our Courts. While all of us have our
own unique legal systems, we are all soon going to be facing challenges due to
accelerated digitisation which will often be very similar. Therefore, it is crucial
that we use events such as these as opportunities to learn and borrow from
each other's experiences, and work together to develop constitutional values
which transcend our legal borders.

2 Santhini v. Vijaya Venketesh, (2018) 1 SCC 1, paras 61.7 and 61.8
(Chandrachud J. Dissenting)

3 Shreya Singhal v. Union of India, (2015) 5 SCC 1

21 K.S. Puttaswamy (Privacy-9J.) v. Union of India, (2017) 10 SCC 1
22 K.S. Puttaswamy (Aadhaar-5).) v. Union of India, (2019) 1 SCC 1
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Myo NYUNT,
Chairperson of the Constitutional Tribunal
of the Union of Myanmar

CHALLENGES AND THE WAYS OF SOLUTIONS:
MYANMAR EXPERIENCES

According to the Myanmar Constitution, the challenges may be arised under
the following functions of the Constitutional Tribunal of the Union. These are

Interpreting the provisions of the Constitution;

Vetting whether the laws promulgated by the Legislative bodies are in
conformity with the Constitution or not;

Vetting whether the measures of the executive authorities are in conformity
with the Constitution or not.

The Constitutional Tribunal of Union had experienced in some cases
to interpret the provision of the Constitution and also had decided the
constitutionality of the laws promulgated by the Legislative bodies. As for
example cases, the case No. 1/2012 is relating to the interpretation of the
constitution and the case No. 1/2011 is relating to the scrutinize the laws.

In case No. 1/2012, although the Union Level institutions are established on
the necessity of department concerned, some institutions are established under
the Constitution and some are established by relevant institutional laws. These
are the same union level institutions but the rights and duties are different.
So, the President submitted an issue to interpret the scope of the “Union level
institution” to the Constitutional Tribunal of the Union. The Tribunal decided,
since the Constitution specifically prescribes the right and responsibility of the
Union level Institutions established under the Constitution, the Tribunal cannot
decide beyond these characteristic specifications. Therefore, the institutions
established under the Parliament laws are not the union level institutions
established under the Constitution. The effected bodies disappointed on the
decision of Tribunal that made the difference between institutions established
by the Constitution and institutions established by relevant laws. The
Constitutional Tribunal decided the issue on the legal basic and the effected
bodies perceived on the political basic. The two different basics bring into
challenges up to the stability of Tribunal.
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According to the Myanmar Constitution, 3 kinds of Legislative Bodies are
formed and authorized. The power of these legislative Bodies are divided into
the Legislative Lists, scheduled in Constitution. Although the particular matters
are classified in the schedules clearly, it was found in enacting a concerned law,
the legislative matters were overlapping each other. In Myanmar, to overwhelm
this situation, Section 198 of Myanmar Constitution provided the effectiveness
of laws enacted by different levels. But epic of law cannot be divided with
mathematics senses, there is still existing the problem of overlapping. The
Tribunal made a solution on a problem of overlapping, by relying on the
lawmaking process which was administered by executive.

The Second challenge is that most of constitutional courts are established
in order to safeguard the constitution and constitutional rights of its citizens.
On the other hand, the jurisdiction of the constitutional courts are adopted
in accordance with its political alertness. In some countries, the individual
complaints relating to fundamental rights are to be justificated by the power
of the constitutional court. However, in Myanmar, these kinds of individual
complaints are only to be heard by the ordinary court by way of issuing writs.

The submissions relating to the interpretation of constitution, the
constitutionality of laws and executive measures are to be decided not only
on the legal basic, but the resolution of the constitutional court must be in
the line of State-building processes. Thence, these most countries (included
Myanmar) established the constitutional courts to safeguard the supremacy of
the Constitution and no other body has power to review on the decision of the
Constitutional Court.

In conclusion, despite the moderate ambit of the jurisdiction of the court
encountered in present situation, the Constitution Tribunal of the Republic
of the Union of Myanmar is performing its duties with deep and independent
considerations in accordance with constitutional interpretation principles.
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YuHbaT HAMXWNN,
[Mpedcedamens KoHCmMumyyuoHHo20
Cyda MoHzonuu

KOHCTUTYUWNA MOHIO/1INI B XXI BEKE

[o6pbi AeHb,

Iny6okoyBakaemblii MpeacesaTens 3acegaHus,

Mpe3naeHThl, rNaBHble cyabn, npeacesaten KOHCTUTYLMOHHBIX CY/,0B,
YBaxaemble gambl 1 rocrioga!l

No3BonbTe npuBeTcTBOBATL  OT  UMeHW  KoHctutyumoHHoro  Cyaa
MoHronmn un oT ceba nndHo KoHCcTuTyumoHHbln CoBeT Pecnybaunku
KasaxctaH, opraHusyowero YerBéptbii KoHrpecc Accoumaumun A3mMaTcKuX
KoHCTUTYUMOHHbIX Cyf0B U DKBUBANEHTHbIX VNHCTUTYTOB, CyAei AOKNaAYNKOB,
feneratoB 1 rocten, y4acTBylLMX B AAHHOM KOHrpecce, a TakxXe Mo3jpaBuUTb
¢ 25-netvem KoHctutyumm Pecnybnmkmn KasaxctaH M noxenaTb Bcero
Hauny4ywero!

Xouy BbIpa3nTb CBOK MOJIHYKO YBEPEHHOCTb B TOM, YTO AaHHbI KoHrpecc
byzeT ycnewHbIM W NAOAOTBOPHBIM, Kak W npejblAyLllie OpraHn3oBaHHble
Bamu KoHrpecchl.

1. Bonpochkl pazButus KoHctutyumun MoHronmm

Halwe rocysapctBo vmMeeT 60raTytd UCTOPWUIO, KylbTypy W Tpaauvuuun B
YCTaHOB/IEHUM 3aKOHOAaTeIbCTBaA. Kak OTMeYeHO B NCTOPUYECKNX NCTOYHUKAX,
B Xlll Beke Bcemwm cobnoganca 3akoH «MX 3acar». A TakxXe rMocae Hero
CcoObNOAanncb Takme 3aKoHoAaTebHble akTbl C MpU3Hakamu KOHCTUTYyLMK, Kak
«3aKOH AnTaH xaaHa», «MOHrono-OnpaTcknii BENNKNM 3aKOH», «Xanx >Xypamy,
«3aKkoHoZaTeNnbHble NMCbMeHa MOHronW», YCTaHOB/IEHHbIE PaCNopsXXeHneMm
MpaBuTenbcTBa borg  xaHCKOro  rocyAapcrBa, «KNATBEHHbIA  [OroBOp»,
yTBepXAEHHbIN B 1921-1924 ropax, «YcTtaB BpemeHHOro ocysapCTBeHHOro
Xypana», KOTopble CTa/Jin OCHOBaMU Pa3BUTUA 1 BOSHUKHOBEHWA CEroAHALLHEro
KOHCTUTYLIMOHHOIO NMpaBa Halle CTpaHbl.

26 Hos16pa 1924 ropa lMepBbii Benviknin Xypan (TorgallHnid napaameHT)
Hallel CTpaHbl YTBEpPAWU eAMHOrnacHo nepsyto KOHCTUTYLMO MOHIMONbCKOM
HapogHoii Pecnybnuvkn, KoTopas AeknapupoBana, Yto «MOHronms o6baBaseTcs
He3aBuCMMOl HapoaHoli Pecnybnunkon, B KOTOPOW BCS BAACTb MPUHAANEXUT
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HacToslemy Hapogy. Hapoj ocyLlecTB/isieT CBOH BEPXOBHYK BacTb uyepes
nocpeActso Benukoro BceHapogHoOro Xypana M M36MpaemMoro Mnoc/iefHUM
MpaBuTenbctBa.»?® CnepoBaTenbHO, B  MoHronMm 6bina  ycTaHOB/EHA
PecnybnvkaHckas popma npasneHus.

Halwe rocyAapctso, yTBepAMB TakuM obpasom nepByto KOHCTUTYLMIO B
1924 roay, nocne 3toro T7pu pa3a B 1940, 1960, 1992 rogax yrBepgunsia HoBble
KoHcTuTyumMm.

MepBble Tpyn KOHCTUTYUUM  OTHOCATCA K  COUMANUCTMYECKOMY, a
KoHcTnTyums 1992 roga oTHOCUTCA K AeMOKPaATUYECKOMY TUMY.

XoTa  BbllleyKa3aHHble counanncTnyeckne KOHCTUTYUMW  OTANYAKOTCS
APYr OT Apyra HeKoTOopbIMW JeTansMu, BCe OHW ABMAKOTCA aHaNorMyHbIMY,
Tak Kak ornpegensnu Lenb pasBUTUS C MAaPTUAHBIM LLEeHTPOM, C MPOrpaMMHbIM
NPU3HaKoOM 1 OPUEHTUPOM K/1aCCOBOWM NAEONOrNY, ANCKPUMUHUPYA HaceneHmne
no Kk/aaccam, OrpaHMYMBas npaBa W CBOOOAbI, YCTaHaBAMBAs MOAUTUYECKAI
pexmnm ¢ 0g4HONAPTUNHOWN CUCTEMOIA.

Kak oTmeuyanun uccnegoBaTeny, ¢ OAHOW CTOPOHbI, MOHronns B TeyeHue
70 netT cobnwofeHus coumannucTnyeckor  KOHCTUTYLUU  yKpenwuaa CBOH
HEe3aBMCMMOCTb W BbIlW/a Ha HOBbIA YPOBEHb Pa3BUTUA Ky/JbTYPHOU U
coumanbHOM XN3HWU. HO C Apyroi CTOpOHbl OHa CyLLLeCTBOBana B TOTa/IMTapHOM
pexunmMe 1 PyKOBOACTBOBanacb 06LLECTBEHHO-3KOHOMUYECKUM YCTPONCTBOM
v Teopmein popmMaLimu, KOTopas B HEKOTOPOM OTHOLLEHWU MpuvBena B TynunK.*

Mpn  BOMAOLWLEHWWN  AeMOKpaTuyeckoro  npouecca B MoHronmu
CywlecTBEHHOe 3HayeHWe oKas3an 3akoH “O BHeCeHUW [JOMOJIHEHUA B
KoHcTuTyumto MoHronbsckon HapogHoi Pecnybnmkin” ot 10 mas 1990 roga. XoTs
3TUM 3aKOHOM KoHcTuTyums 1960 roga He 6bl1a MONHOCTLIO aHHYAMPOBAaHa, OH
CMOT Ha ypoBHe KoHCTUTyuum cdopMmpoBaThb 1 AeknapupoBaTb HEO6X0AMMble
yCnoBus ANs nepexosa K 4eMOKpaTun.

Janee 13 aHBaps 1992 roga MoHronns B YeTBEPTLIA pa3 B CBOE UCTOPUM
yTBEpAWIa AeMoKpaTNyeckyro HoBY0 KOHCTUTYLMIO.

B MNpeambyne gaHHoM KOHCTUTyuUMW NpoBO3raalleHa “uenb - NOCTPOUTb
N pasBMBaTb B POAHON CTpaHe rymMaHHoe, rpaxzaaHckoe, AemokpaTuyeckoe
06LLecTB0” 1 B LiesIoM KOHCTUTYLMA BrepBble yCTaHaBNMBaeT U patuunumpyet
npYopuUTeT eCcTeCTBEHHOro rMpaBa 4esioBeKka, MONUTUYECKYHD [eMOKPaTuio,
naopann3M, CBOHOAHYKH 3KOHOMUKY, pasfeneHne rocysapCTBEeHHONW BacTw,
MeCTHOe camoynpas/ieHne, He3aBUCUMYIO 1 CrpaBei/INBYIO CyAebHY cucTemy
W IHCTUTYT KOHCTUTYLIMOHHOIO KOHTPONA.

2. O BHeceHuu nonpasok B KoHcTUTyuuto MoHronum (2019)

KOHCTUTYUMA  He  ABNAeTca  HemnoABWXHbIM  “3aMOpOXeHHbIM”. B
COOTBETCTBMW C OCHOBHbIMW  HarnpaBleHUAMU pPa3BuUTUS obllecTBa B
HeobXoAMMBbIX Clydaax ANs yayylleHUs B Heé BHOCATCA MOoMnpaBkyM U 3TO
ABNAETCA ecTeCcTBeHHbIM rpoueccoM. Benunkmin  FocysapCTBeHHbIN  Xypan
MoHronuwn (MapnameHT) B 2000, 2019 rogax BHEC N3MEHEHUSA 1 AOMOIHEHNSA B
KoHcTutyumio 1992 roga.

2 KoHcTtuTyums MoHronsckor HapogHoi Pecnybnviku, 1924, CtaTea 1.

% B.Yumuna. BepxoseHcTBO KOoHCTUTYLMK \HeTBepocTuLLbe, 0bpalléHHoe K KaXAoMy 1 Benbmoxam\.
YB. 2006. C. 27.

97




QRKK

Kak KpUTWKYHOT HeKoTopble Y4YéHble WuncciefoBaTeNn, U3MEHEHUA WU
JOMOJIHEHWS, BHeCéHHble B KoHcTuTyumto MoHronmu B 2000 rogy, npmeenu K
HeraTUBHbIM MOCNeACTBUAM B HEKOTOPOM OTHOLLEHUN B obecrneyeHnn mexay
BETBAMMW BNACTU CUCTEMbI CAEPXeK 1 MPOTVIBOBECOB.

3atem B 2019 rogy O6blin BHeCeHbl W3MEHeHUs W [OMOJIHeHUA B
KoHctutyumio MoHronnu. Mpur 37oM B KOHCTUTYLINIO 661NV BHECEHbI U3MEHEHUS
N [LOMONHEeHWs, 3aTparmearowive okono 20 cTaTtelt MO  HUXec/eAyroLm
OCHOBHbIM 4 BOMpoOCam:

1. WN3meHeHus, [AOMNONHEeHWS, CBSI3aHHblE C ynydlueHmnem
OTBETCTBEHHOCTW, JeAaTenbHOCTU [lapnameHTta (Benwnkoro [ocygapcTBEHHOMO
Xypana);

2. WN3MmeHeHU s, A0N0/THEHWS, CBSI3aHHble C obecrevyeHneM CTabunbHOCTH,
OTBETCTBEHHOCTW NCMOIHNTEIbHOM BNacTy;

3. VsmeHeHwns, JOMNONTHEH WS, CBSI3aHHbIE C obecrneyeHvem
OTBETCTBEHHOCTW N He3aBUCMMOCTY CyAebHOoM BnacTy;

4. VI3MeHeHMVs, [OMNONHEHWs, CBA3aHHble C YCOBepLUeHCTBOBaHMEM
CNCTeMbI MECTHOIO CamoyrpaBaeHNs.

KoHcTuTyumss MoHronmm nmeet 6 rnas, 70 ctaTeit n no gaHHbiM OTgena
nHdopmaumm M CBASM C  obllecTBeHHOCTbO [lapnameHta (Benwkoro
locypapcTtBeHHOro Xypasna), BbllleyKasaHHble BHECeHUS W3MEeHeHUn U
AOMNONHEeHWI 3aTpoHynn 28.5 npoueHToB /19 cTaTeit, 35 nonoxeHwin/
KoHctutyumn.?

3.  KOHCTUTYUUOHHBI Cya MOHronmu B pasBuTum KOHCTUTYLMOHaNN3Ma

Yactb 1 Cratbn 64 KoHCTUTyuMwn raacut, yuTto “KOHCTUTYUMOHHBIA Cya
MOHroinMn ecTb MOJIHOMOYHbBI OpraH, OCyLLeCTBASIOWMIA BbICLUVIA KOHTPO/b
3a BbINoJHeHMeM KOHCTUTYUUN, BbIHOCALLMIA 3aKNtoUeHne O HapyLleHUN
e€ TONOXEeHWI, paccMaTpmBalOLWMA 1 paspeluatownii cnopel. OH  Takxe
ABNAETCA  rapaHTMell  HeyKOCHUTeNbHoro  cobnwgeHns  KoHcTuTyumn.”
CnegpoBaTenbHO, 6bl1 OCHOBAH WHCTUTYT, OCYLLECTBASIOWNI BbICLUMA KOHTPO/b
3a BbIMOJIHEHVEM KOHCTUTYUMW, C LeNiblo 3aLllinTbl OCHOBHbLIX MPaB rpaxaaH,
LeHHOCTe gemMokpaTuu. A Takxe ANs MpPoBefeHVa AeATeNbHOCTM OpPraHos,
OCYLLeCTBAAOWNX TOCYyAapCTBEHHYO BnacTb B pamMkax KoHctutyuun u
OrpaHNYeHuns X NOIHOMOYNIA B COOTBETCTBUW C HEA.

STO ABNAETCA OAHMM 13 BbICLLUMX MPaBOBbIX AOCTVXEHWI eMOKpPaTUYeCcKoMn
KoHcTnTtyumu MoHroanu.

KOHCTUTYUMOHHBIN CyA, Kak opraH, OCyLeCTBAAOLWNA BbICLUNIA KOHTPO/b
3a BbINosHeHNeM KOHCTUTYLMKN, C MOMeHTa CBoero 0bpasoBaHus, 3aLllmLLan v
rapaHTMpOoBa/l Lefib MOHIOJIbCKOro HapoZa MOCTPOeHUs N PasBUTUSA B Hallen
CTpaHe ryMaHHOro, rpaxpAaHckoro, AeMOKpaTU4eckoro obLiecTBa, 3alyumiian
noATBepPXAEHHbIe KOHCTUTYLMeR, MPUHLMNBI 4eMOKPaTU 1 NpaBa Yenoseka, 1
OCyLLEeCTBAASA BbICLLUNIA KOHTPO/Ib 3a BbliNOAHeHeM KOHCTUTyLUMN.

XapaktepHon 4epTtoi KoHctuTyumoHHoro Cyaa MoHronmn asnseTtcs
TO, UTO npouedypa paspelleHns CnopoB ocyllectsnsetrca yneHamu Cyga,
Ha3HaYeHHbIMWU MO MOPSAKY, YCTaHOB/NIEHHOMY 3aKOHOM, W Majnoe 3acejaHue

% Konusa opurnHana BHeCeHUs N3MeHeHU 1 AononHeHnn B KOHCTUTYLMIO MOHronum, nepesaHHbli
KoHctuTyumoHHomy  Cyay.\ oduvumanbHas  anekTpoHHast  cTpaHuua  [MapnameHta  (Benwkoro
rocypapcrBeHHoro Xypana) MoHronmm \ parlament.mn\n\9xko\
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NMPOBOANTCHA COCTAaBOM 13 3 UNeHOB, cpejHee 3acejaHune 13 5 4ieHoB, a NoJiHoe
3acefiaHye cocTaBoM 13 7-9 uneHos.

Manblli cOCTaB paccMaTpuBaeT Xafobbl Ha pelleHne YneHa Cyaa 06 oTkase
B BO36YX/eHW1 crnopa o 3asB/1eHNI0, COOBLLEHNIO NN XO4aTancTBy.

CpeagHee  3acefjaHvie  paccMaTpuBaeT  BOMPOCbl O COOTBETCTBUMU
KoHCcTnTyumn cTpaHsbi:

-  3aKOHOB,

- yKasos,

- peweHnri [lNapnameHta (Benukoro TlocygapctBeHHoOro Xypana),
Mpe3ngeHTa, NpaBnTensCTBa,

- MeXAyHapoAHbIX 40roBopoB MoHroimuy;

- peweHuin LleHTpanbHbIX M3bMpaTenbHbIX OpraHoB Mo BblboOpam B
MapnameHT (Bennknin FfocyaapcTBeHHbI Xypan),

- peweHuin LeHTpanbHbIX wn3bupaTeNbHbIX OpraHoB MO Bblbopam
MNpe3ngeHTa,

- peLueHuin No NpoBeseHNIo pepepeHayMOB 1 BbIHOCUT 3aK/r0ueHune.

Ecnn BblLLIeyKa3aHHbIM 3acefaHvieM BblHECEHO peLleHne o}
HapyweHun KoHCTUTYUMK, TO JAaHHbIA MNPaBOBOA akT W  JelCcTBUA ero
NMONIOXEHNN BO3AEPXMBAIOTCA A0 BbIHECEHWA OKOHYATe/IbHOro peLleHus
KoHcTuTtyumoHHoro Cyga. KoHCTUTyumoHHbIn Cyh cneumanbHO OTpaxaeT B
3aK/IF0YEeHUN?® CPOK Haydana BO3AepPXaHWA W BHOCUT AaHHOe 3ak/toyeHune B
MapnameHTa (Bennkuiin FrocysapcTBeHHbIN Xypan).

B cnyyae, korga AaHHoe 3ak/itoueHue 6bII0 PacCMOTPEHO 1 He MPUHATO
MNapnameHtoMm (Bennkmm TocypgapcTBeHHbIM XypasoM), TO OHO TMOBTOPHO
paccmaTpuBaeTcs MoHbIM 3acegaHnemM KoHCTUTYUMOHHOro cyga. Kak ykasaHo
B 4 uvactu ctatbM 66 KoHcTuTyuum MoHronmmn “Ecnm KOHCTUTYLMOHHBIN
Cya nNpuHAN pelleHne O HecooTBETCTBMM KOHCTUTYUMU 3aKOHa, yKasa WU
Apyrux pelwleHuin lMapnameHTta /Benwukoro [ocygapcTBeHHOro Xypana/ wn
Mpe3ngeHTa, a Takxe pelleHus NpaBnTensCTBa 1 MeXAyHapoAHOro Jorosopa
MOHronnKW, To COOTBETCTBYIOLLMIA 3aKOH, YKas, AeKpeT N peLleHne CHNTATCS
HeLeNncTBUTeNbHBIMW.” U JaHHOE peLLeHre SBAeTC OKOHYaTeIbHbIM.

MNpy paccMOTpeHUN COAepXaHUs 3asiBleHUN, COOBLLeHUA, XoZaTalcTs,
NoJaHHbIX B AaHHbIA Cys € Hayana obpasoBaHua KoHcTuTyuymoHHoro Cyaa
B TedeHue 28 net, T0 80 NPOLEHTOB M3 BCeX 3afAB/NEHUA, COOOLUEeHUr U
NpocbObl, paccMoOTpeHHbIX 3acefaHneM Cyaa Kak KOHCTUTYLIMOHHbLIA Crnop,
6bINV CNopbl O HapyLeHUX MOoN0XeHNn KOHCTUTYLUMWN 3aKOHOAATeNbCTBOM.
60 NPOLIEeHTOB AaHHbIX PeLUeHUn r1acnao, YTo 3aKOHOAATeNbCTBO HapyLUnao
cooTBeTtcTBytoLWMe ctatb KoHCTUTYUMK, @ 40 NpoLEeHTOB r/1ack/io, YTO OHW He
HapyLwnnn KOHCTUTYLMIO.

Takke B 60 npoueHTax CropoB, COOTBETCTBYHOLLUMX [MOJIOXKEHNAM
KOHCTUTYLMN, pacCMOTPEHHbIX B CBA3M C MpaBaMu U CBOBOJaMW 4YenoBeka,
6bI1N10 BbIHECEHO 3aK/0UeHVe 0 HapyLleHU KOHCTUTYLMN.

Tonbko 10 MpoLEeHTOB CrOPOB 6bl0 CBSA33aHO C BbICOKOMOCTaB/IeHHbIMU
rocyZlapCTBEHHbIMU AO/IKHOCTHBIMU AuLamMn. HanpumMep, 6bian paccMOTpeHbl
1 peLleHbl OTKPbITbIM 3acesaHemM KoHcTuTyumoHHoro Cyza cnopbl, CBA3aHHbIe
C HapyweHuem KoHctutyummn TllpeacesateneMm [lapnameHTta (Benwkoro
[ocyfapcTBeHHOro Xypana), YneHoM lNapnameHta (Bennkoro 'ocygapcTBeHHOro

% Yactb 4 ctaTby 32 3akoHa «O paccMoTpeHunn cnopoB B KOHCTUTYLMOHHOM Cyse»
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Xypana), [llpembep-MUHUCTPOM, [NaBHOM cyAbé  BepxoBHOro  cyaa,
leHepasibHbIM NMPOKYPOPOM.

TakvMm o06pa3oM cnegyeT OTMETUTb, YTO TMPUHATUE W paspelleHne oT
rpaxgaH 3asB/ieHNA 1 COObLLEeHVIA, BblHeCeHe pelleHnin KOHCTUTYLMOHHBIM
CysoM nMeroT ocoboe 3HadeHue B npeceyeHuUn HapyleHus KOHCTUTyuun u
0Ka3aHW1 peasibHOro BANSAHNA Ha GOpMUPOBaHME KOHCTUTYLMOHHOCTM.

1 yBepeH, UTO  JAaHHbIN KoHrpecc  Accoumaumm  A3maTckmx
KoHcTUTyumoHHbIXx CyAaoB M IKBMBANEHTHbIX WHCTUTYTOB, OpraHn30BaHHbIN
B Pecnybnuke KasaxcTaH, BHeCET cBOV 60/nblLUOV BkAaj B MOBbILEHMNe
3¢ PpekTnBHOCTN KOHCTUTYLIMOHHOIO KOHTPO/IA FOCYyAapCTB-Y1eHOB.

XXenato 60nbLUNX yCcnexoB B paboTe gaHHoro KoHrpecca!
Cnacnbo 6onbluoe 3a Balue BHMMaHMe!
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Kapum KAPUM3O/JA,
3amecmumens [pedcedamens KoHCMUMyyuoHHO20
Cyda Pecnybauku TadxukucmaH

KOHCTUTYUNOHANN3M N AEMOKPATUN3ALUNA
OBLUECTBEHHO-NOIMTUYECKOW XXU3HW
PECNYBINKUN TAAXKNKNCTAH

YBaxxaemblii Npeaceaatens KoHcTuTyumoHHoro CoseTa rocnogauH Kaipat Mamu!
YBa)kaemble roctu v konneru!
[Jambl 1 rocnoga!

Mpexzae BCero, XxoTenocb 6bl OT WMeHUM KOHCTUTYLMOHHOro cyza
Pecnybnukn TagXWUKWUCTaH, W JNYHO OT cebsi cephedHo nobnarofaputb
yBaXaeMbIX HalIMX Konsier v Bcex paboTHMKoB KOHCTUTYuMoHHOro CoseTa
KazaxctaHa 3a npwurnaweHve npuHATb ydactue B paborte IV KoHrpecca
Accoumaumm  asnmaTCkMX  KOHCTUTYLMOHHBIX  CYyAOB W 3KBUBANEHTHbIX
WHCTUTYTOB, a TakXe 3a WX YyCuansa B Jene ConnmxeHUs Mo3vuuii OpraHoB
KOHCTUTYLIMOHHOIO  KOHTPOJIA MO  K/OYeBbIM BOMPOCaM COBPEMEHHOr0
KOHCTUTYLMOHaNM3Ma, B YacTHOCTW 3aluTbl NpaB M CBO6OJ 4YenoBeka B
cTpaHax A3vn, M noxenate MM BCero CamMoro XOpOLWlero B JINYHOWN XU3HU
n B NpodeccroHanbHON AeATenbHOCTM BO UMSA obecrneyeHUss TOpXecTBa
KoHCTUTYyuMn, eé LieHHOoCTel.

Jdambl 1 rocnoga!

Ha npoTtsaxeHWM nocnegHnx CToNeTuini BOMPOChbl TEOPUM U MPAKTUKK
KOHCTUTYLMOHaNM3Ma 6bInM U OCTAlOTCH CaMOW  akTyalbHOW npobnemor
06LLIeCTBEHHOro pa3BuUTUA. Takoe OTHOLUEeHMEe K KOHCTUTYLMOHaNU3My, Mo
CyTW, 1 ABASeTCca 060CHOBaHMEM CyLIHOCTM AaHHOM MHOrOrpaHHoM Kateropum
CO BCEMW €€ NPUPOAON N 3aKOHOMEPHOCTAMN GOPMUPOBAHNA N PasBUTUS.
W, kak oTtmedvaeT H.C. boHAapb, NMOHATME «KOHCTUTYLMOHANN3M» MO YPOBHKO
0606LLeHNs NMpUobpeno KavecTBo OAHOrO M3 Hambosee 3HaYMMbIX U EMKUX
NOHATUIA, NCNOJHAA POJib CUCTEMOODPA3YHOLLLeid KaTeropmnmn?’.

CeroiHst KOHCTUTYLIMOHA/IN3M OCO3HAeTCH 1 BOCMPUHUMAETCH O6LLEeCTBOM
Kak ¢yHAaMeHTasllbHas OCHOBA MOCTPOEHUSA AeMOKPaTU4Yeckoro rocyAapcrsa,
27

Cwm.: boHgapb H.C. MpaBa 4enoBeka B TeOPWUN W MPaKTUMKE POCCUIACKOrO KOHCTUTYUMOHanmsma //
Poccniickmnii KOHCTUTYLMOHANM3M: Npobnemsbl 1 petteHuns. - M., 1999.-C. 135-140.
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Pa3BUTUSA MONN-TUYECKON CUCTeMbl, COBEPLUEHCTBOBAHUSA [OCYAApPCTBEHHOM
BNACTW, CO34aHUA NHCTUTY-LUNOHANBbHBIX CTPYKTYP rpaXAaHCKoro obLecTsa.

HecmoTpa Ha TO, 4TO HeT eAnHOro MNOHATMAHOrO  anmnapara
KOHCTUTYLMOHAaNM3Ma, OH pPacCMaTpUBaeTCs Kak BaXHeilllee Hanpas/ieHue
NONNTNYECKOIM XN3HN COBPEMEHHbIX FrOCYAapCTB.

B.B. HepcecsaHL, cumTaeT, 4To fanbHelllee pa3BUTUE Havan rpaxaaHCcKoro
obLLecT-Ba 1 NPaBOBOro rocyaapcrea B Poccnmn nNpsaMo 3aBUCUT OT MPOYHOCTU
KOHCTUTYLMOHaNn3maz,

KOHCTUTYUMOHaNM3M Kak MOAUTUKO-MPaBOBas W couManbHas KaTeropus,
YHUBEPCANbHbIA WHCTUTYT U NPOAYKT MWPOBOM LUMBUAU3ALMKW, B HaCTHOCTU
€BPOMencKorn 1 aMepuKaHCKOW Ky/nbTypbl, BOLUE/ B TeEOPWO W MNPaKTUKY
TafKWNKCKOA  rocyfapCTBEHHOCTM B Mpouecce ero 3anMMCTBOBaHUA U3
POCCUICKOrO  KOHCTUTYLMOHaNM3Ma, HO C MpucylwmmMm emy ny6amnmyHo-
BNACTHbIMU, COLMOKYIbTYPHBIMU N HPABCTBEHHO-3TUYECKUMU HayYanamu.

Pacnag Cosetckoro Coto3a M BO3HUKHOBEHWE Ha ero MecTte NATHaALaTh
HOBbIX CyBepeHHbIX roCyJapcTB MOCTaBWA MNepej HVMW COBEPLUEHHO WHble
33@4” N0 NHCTUTYLMOHANbHO-NONNTNYECKOMY OPOPMIEHUIO HALMOHANbHbIX
rocyzapcrB.

Pecnybanka Ta>KUKUCTaH He SBASETCH NCKI0YEHNEeM.

CTaB He3aBUCUMOV, Nepej Heil akTyallbHOW 1N He MeHee BaXKHOW oKasanachb
npobnema nepeoueHKN HEeKOTOPbIX MOAUTMKO-NPAaBOBbIX W AYXOBHbIX
LEeHHOCTeN MpexHUX COUManbHO-MOINTUYECKMX W IKOHOMUYECKNX CUCTEM,
NX OCMbIC/IEHNE W KOPPEeKTMPOBKa. Takxe noTpeboBanocb paccMaTpuBaTh
N  BOCNPUHMMATb HeKOTOpble LEeHHOCTW, CYU-TaBLUMXCA B MpakKTuke
COBETCKOr0  roCyflapCTBEHHOIO  CTPOUTENbCTBA  UyXAbIMU  (MAOPANU3M,
NPUHLUWN pasjeneHns BAacTter, MHOroNapTUMHOCTL U Ap.) B MO3UTUBHOM
nnaHe M B KOHTEKCTe MOCTPOEHWSA HALMOHaNbHOro rocyapcrea Ha OCHOBe
AEMOKpPaTUYeCKNX LleHHOCTe.

OZHako npoLuecc nepeoueHkM LIeHHOCTe, Moucka CBOel NAEHTUYHOCTU
N onpegeneHns Myt TroCyAapCTBEHHOrO pPasBUTUS He BcCerga npOoXoAnn
6e3601e3HEHHO 1 T1aAKo.

Ho, 6yayluiee rocyfapcTBO O6BEKTUBHO TONIKHYNO  MOJANTUYECKOro
PYKOBOACTBA CTPaHbl K 3apOXAEHWUI0 HOBbIX FOCYAapCTBEHHO-MOANTNYECKNX,
NPaBOBbIX M COLMANbHO-3KOHOMUYECKNX BO33PEHWIA 1 KOHLEMLNIA.

Cpeam 3TX BO33PEHNI 1 AOKTPUH:

- KOHCTUTYLMOHAIN3M Kak coLManbHO-NONNTUNYECKUIA n
NPaBOBOM WHCTUTYT, OObEeAVHSAILWMA 1 akKKyMyInpyloLWuiA B cebe Takme
obLLernpu3HaHHble JemMoKpaTuyeckme LEeHHOCTU Kak MOANTUKO-NPaBoOBOM
pexunM, OAHUM W3 MNPOSIBNEHWUA KOTOPOro ABASETCS BHeceHMe B 06LecTBO
Hayvan rapMoOHUKN 1 CNpaBeaINBOCTNZ;

% CMm.. HepcecsHy B.C. KOHCTUTYyUMOHanM3Mm  Kak  obuierocysapctBeHHas  wgeonorus  //
KoHcTuTyumoHHo-npaBoBas pedpopma B Poccuiickornt Pegepaumun: cb. cT. / oTB. pea. HO.C. NMrBoBapos.. -
M., 2000. - C. 6 - 8.

2 CoHuHa J1.B. KoHcTuTyumoHanmsm B Poccuiickoin Pefepaumm Kak MOAUTUKO-MPaBOA PeXUM:.
asToped, ANC... KaHA. topua. Hayk. - EkaTepuH6bypr, 2001.- C. 7-8.
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- obuierocysapcTBeHHasn, HagnapTuinHaa obbeanHsatowaa mnaeonormns;
Hanuume KOHCTUTYLMOHHOW GOpMbI MpaBAeHns, rocyaapcTBeHHOe yrnpaBneHue,
orpaHuuyeHHoe KoHctutyumein®';

- CaMoOorpaHuMyeHWs rocygapcTea W Apyrme He ucyepnbiBatoLLme
cebs  PopMynMpoBKM CTanu WAENHOM OCHOBOW, LIEHHOCTHbIM HayasioM
N dyHAAMeHTanbHbIM  MPUHLUMNOM  MOAUTMYECKOro  MepeyCcTponcTBa
TaKnKMcTaHa*,

Hago oTmMeTuTb, 4TO  onpeAeneHve  KOHCTUTYyUMOHaNAM3Ma  Kak
rocyZlapCTBEHHOro MpaeBneHuns, orpaHn4eHHoro KoHCTUTyumei, TeCHO CBA3aHO
C WCTOPUYECKON 3BOMOUMEN AAHHOTO SIB/EHUS, KOTOpPOe OTpaxaeT 3Moxu
60pb6bLI C MOHapXxMein Kak popMoi NpaBneHns. VaenHou BAOXHOBUTENbHULEN
fAaHHOV 60pb6bbl BbicTynaeT KOHCTUTYLMS KakK MOAUTUYECKUA AOKYMEHT W
FOPUANYECKUIA aKT, 06nafarolinii BbICLLEN OPUANYECKON CUAOoK, a Takxke
AaNbHenLwasn 3BoNLMA N pa3BUTME NONUTUYECKON CUCTeMbl 06LLecTBa.

Mpas O.E. KytaduH B TOM, UTO B JafibHelLLeM 3TOT TEPMUH Mony4yunn 6onee
LIMPOKOE 3HaYeHne 1 CTan NPUMEHSTLCS A9 XapakTepUCTUKN AeMOKpaTU3Ma
06LLLeCTBEHHOr0 CTPOS Pas3/INYHbIX rocyAapcTs.

B.C. HepcecsHL, cO CBOel CTOPOHbI paccMaTpvBaeT KOHCTUTYLIMOHANN3M
KaK WAeO-NOTUI0  YBaXeHWs, COBMAeHUA W 3alUTbl  KOHCTUTYLMK, Kak
obLLerocyaapCcTBeHHy0, HaAMapTUNHYO  UAeoNornio  Nboro  npaBoBOro
rocygapcreat.

N3 npeacTaBNeHHOro MHOXeCTBa OMpeAeneHnn KOHCTUTYLMOHaNn3mMa
BUAHO, UYTO TMOHATME  «KOHCTUTYLMOHAaNM3M»  paccMaTpuBaeTcs  Kak
MHOrOypoOBHEBOe, coyeTawllee B cebe pasINYHble  acnekTbl:  Kak
nonnTuYeckne, Tak U MUPOBO33peH4Yeckne,  MeTofosornyeckme U
ropuamnyeckme.

3TV NOHATUS K ONpejeneHUss OCHOBaHbl Ha WCTOPUYECKUX TPaAULMAX
N TeopeTUYeckUx KOHLenumuax, 1 B HUX NpocC/iexvBaeTca npouecc
B3aMOAENCTBNS BNACTU U FPaxAAHCKOro obLLecTBa, CyLHOCTb COBPEMEHHO
ny6An4YHOM BAAacTM W HEOTAEeNNMOCTb rocyjapctBa OT obuwectBa. W
KOHCTUTYLIMOHAN3M nNpeAcTaBnseT cobor yCTpPOMCTBO BCero o06LecTsa,
BblpaXeHHoe B cuUcTemMe Myb6AnyYHO-MPaBOBbIX W YaCTHbIX WHCTUTYTOB,
NPUHLMNOB M MPaKTUKK UX peann3aunin.

OnpegeneHvie NOHATUS KOHCTUTYLMOHANN3MA, PaBHO U KakK BbIsiIBieHME ero
3aKOHOMEpPHOCTEN, CouManbHO-NONNTUYECKUX MPeAnoCbIOK, OCObeHHOCTeN
CTAHOBNIEHMA N Pa3BUTUSA, BAVSHME HA GOPMUPOBaAHME NONUTUYECKON CUCTEMBI
N pasjeneHve rocyjapCTBeHHOW BAAcTX MNpuobpeTardT MepBoCTeneHHoe
3HayeHne ANa COUManbHO-MONUTUMYECKUX NPOLIeccoB B TaKMKUCTaHe, N OHWU
AODKHBI MAEHTUGNUMPOBaTL TaAKMKUCTAH KakK WCTUHHO AeMOKpaTnyeckoe
rocyZapcTBO U rpaxaHckoe obLLecTBo.

30 HepcecaHy B.C. KoHCTUTyuMOHanu3m Kak obLuerocyAaapcTtBeHHas uaeonorus// KoHCTUTYLIMOHHO-
npaBoBas pe- popMa B Poccuinckor Pegepaumn: cb. ctatbu /OTB. peg. FO.C. Mueosapos. - M. 2000. -C. 6-8.

31 My3sgpay HO.B. MicTopumsa poccninckoro KOHCTUTYLUMoHannsma IX-XX sekos. - CM6., 2014. -C. 7.

32 Wano A. TpaHCHauMoHanbHble CeTU N KOHCTUTYLUMOHann3m //CpaBHUTENbHOE KOHCTUTYLIMOHHOE
0603peHme-. 2008 r. N5 (66). -C.123.

3 KytaduH O. E. POCCUIACKNIA KOHCTUTYLMOHaNM3M. -M.: Hopma, 2008. - C.3. URL: http://www.juristlib.ru/
book_3675.html

3 CMm.: HepcecsiHy, B.C. KOHCTUTYLMOHaNM3M Kak obLerocysapcreeHHas naeonorus //KoHCTUTYLIMOHHO-
npasoBas pepopma B Poccuiickon Pegepaumn: cb. cT./ oTB. pea. HO.C. NMneosapos. - M., 2000. - C. 6 - 8.
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TagxumkuctaH, 6ysyyun  AemMoKpaTUYeckMM  rocyfapcTBOM, UAET Mo
nyTv  fJanbHelwen  AemMoKpaTu3auuMnm  COLMAanbHO-MONUTUYECKON  XU3HU
TafKMKCKOrOo ObLlecTBa, W [AeMOKpaTua Kak MNOANTUYECKUA pexmm W
coumanbHO-MONNTHNYECKOe fBJIeHVe, OCHOBaHHOE Ha KOHCTUTYLIMOHAaNN3MeE,
BOCMPUHMMAaETCs Kak caMmasa BoctpeboBaHHass popmMa opraHmsaumm BnacTu.

Takaa ¢popma opraHusauny BNacTy UCXOAMT U3 npouecca ¢popMmMpoBaHNSA
HEeOOXOAMMBIX MOIUTUYECKUX WHCTUTYTOB U MpPakTUKW, WCNONb30BaHMe
KOTOpbIX MO3BONSET 06LecTBy onpeaenntb 3PPekTVBHble MYyTU Pa3BUTUS
AEeMOKPaTMYeCKoro rocyapcTea U MHTEpecChl rpaxaaHCcKoro obLecTsa.

Henb3a He cornacntbca € MHeHuem cyabn KoHcTuTyumoHHoro Cyaa
Poccninckonn ®degepauunn, npodeccopa boHaapa H.C., uto «KoHey XX -
Hadano XXI BekoB XapakTepHbl  MacWTabHbIMW  KOHCTUTYLMOHHBLIMU
npeobpasoBaHVAMY, OTPasUBLUMMW BCHO 1YyOUHY, MPOTMBOPEYNBOCTb, a
NOPON 1 HaLUMOHaNIbHO-MCTOPUYECKNI TParnmsm reonosinTnyYeckux 3MeHeHnmn
COBPEMEHHOro MUpa N ero oTAe/NbHbIX CTPaH. B TOM 4yncie 3To HaxoAuT cBoe
OTPaXeHVe B 3apOXAeHUN HOBOW MOAUTUYECKON GUnocodun COBPEMEHHOM
3MOXW, HOBOW KOHCTUTYLIMOHHOW MAE0N0rN 1, COOTBETCTBEHHO, B pa3paboTke
NPUHLUNNMANBHO HOBbIX MOAXOA0B K MOHMMAaHUIO 1 060CHOBAHUIO LIeHHOCTEN
COBPEMEHHOro KOHCTUTYLMOHANN3MA B YCI0BUAX M106aNNCTCKOro MUpa»>.

Pecnybnunka TafXUKWUCTaH WAET HOra B HOTy C  MOANTUYECKUMU,
couManbHbIMU 1N NPaBOBLIMA  SABNEHUAMU COBPEMEHHOCTU, U A3éT O4YeHb
aKKypaTHYHO U O6BEKTUBHYIO OLEHKY POAU KOHCTUTYLUMOHanM3Ma Wu ero
Pa3BUTUIO B COBPEMEHHOM MNM06anbHOM MUpPeE, TakK Kak KOHCTUTYLIMOHAAN3M MO
CBOEMY XapakTepy SfBNAETCA BCEOXBATbIBAKOLWMM W r106anbHbIM WHCTUTYTOM
Pa3BUTUS COBPEMEHHbIX FrOCYapCTB U MPaXaHCKoro obLectsa.

Ncxogs 13 3Tux  coobpaxeHuin, B  TagkukuctaHe chopmMmpoBaHa
rocyAapcTBeHHas BfacTtb W NOAUTMYeCcKass CUCTeMa, ajekBaTHas  ero
HauVoHanbHyt0 cneyndmke M C NOAJVNHHO COUMaNbHO-AeMOKPaTUYeCcKUMm
xapakrtepuctnkamun. B gaHHOM cucteme KOHCTUTYUMOHHbIA Cys 3aHUMaeT
ocoboe mecTo.

KOHCTUTYLUIMOHHBIN  CyA  ydpexzeH KakK CneunanmnsmpoBaHHbIi OpraH
KOHCTUTYLIMOHHOIO KOHTPOASA, KOTOPbIA ABASETCA He3aBUCVMbIM OpraHom
CyfebHOM BnacT WM OCyLLeCTBASET CBOK JesATeNbHOCTb B LeAsX OXpaHbl
N obecneyeHNs BEPXOBEHCTBA W HEMNOCPEeACTBEHHOrO JeicTBUA HOPM
KoHCTUTYLUMNK, a Takxe 3aL1Thl Mpas 1 CBO6OA YesioBeka 1 rpaxaaHnHa.

BBegeHve rocysapctsom Pecnybnvkm TaZXKUKUCTaH B CBOKO MPaBOBYHO
CNCTEMY KOHCTUTYLMOHHOMO MpaBoOCyAMA yKasblBaeT Ha TO, YUTO roCyAapcTBO
npeanoynTaeT npeAocTaBUTb MOJIHOMOYMA MO  MPUHATUIO  pPelleHn o
KOHCTUTYLIMOHHO-MPAaBOBbLIX BOMPOCax CrneunasnsnpoBaHHOMY oOpraHy. Tak
Kak crneundurka opraHa KOHCTUTYLMOHHOINO KOHTPO/S, Kak W BCeil cysebHou
BNACTW, 3aK/IH0YAETCA B €ro OTHOCUTE/NIbHOM, MOCTOSHCTBE, HeTPaiibHOCTN U
He3aBUCUMOCTMU.

Camo  co3jaHue 3TOrO  HOBOrO OpraHa B  CUCTeMe  Hallei
rocyZlapCTBEHHOCTW, KOTOPOMY B 3TOM rojy, 3 HOA6ps, KOTOPOro UCNONHAETCS
25 net, aBnseTCA APKUM  MPUMEPOM  WHTerpauum npaBoOBOM  CUCTEMBI

3 BboHgapb, H. C. KOHCTUTYyUMS, KOHCTUTYLMOHHbLIA KOHTPOAb W cOLMajbHble MNPOTUBOPEYMs
coBpeMeHHOoro obLectsa. XypHan poccurickoro npasa. -2003.- Ne 11. - C. 55 - 64.
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TafKMKMCTaHa € COBPeMeHHbIMU NPaBOBbIMU CUCTEMAMW U peann3aunmn naemn
KOHCTUTYLIMOHAaNN3Ma.

N Takmm obpa3om, obecrneyeHve CNaXEHHOM U COrnacoBaHHOW paboThbl
3aKoHOZATeNbHOW, WCMONHUTENbHON U cyAebHon Bnacten cHopmMmMpoBano
BaXXHeNLWYH GYHKLMIO KOHCTUTYLIMOHHOIO KOHTPOSIS.

MNpuaas ocoboe 3HauyeHve ponv KU Mecty KOHCTUTYLMOHHOrO cyAa B
cMcTeme rocyZlapcTBeHHOW 1 CyAebHOM BNacTu, ero KoMneTeHUMs 3akpernsieHa
B OTAeNbHOW cTaTbe KOHCTUTYUUM CTPaHbl C TeM, YTobbl OH MOr 3$pPeKkTUBHO
OCyLLecTBNATb CyAebHyo BnacTb. Bnactb, KOoTopasi BO3MOXHa W 3ppeKkTnBHa
NVWb B KOHTEKCTe Teopuy pasjefieHns BnacTen, NCKIKYaroLWen N3NLLHIO
KOHLIEHTPALMIO BNACTU W rapaHTUpPYOLLen rpaxiaHam MoA/IMHHYK CBO6OAY.
Bnactb, KoTOpas 4ABAAETCH pe3y/fbTaTtOM CaMOOrpaHUYeHus rocyfapcrsa,
AOMYyCKatoLLero KOHTPOAb Haj CcOBOM CO CTOPOHbI HE3aBWUCKMMOro OpraHa
KOHCTUTYLIMOHHOIO KOHTPOJIA.

Tako cy6bbekT B COBPEMEeHHbIX CUCTeMax KOHCTUTYLIMOHHOIO KOHTPONS,
Haps4y C APYrMW CyLLLeCTBYIOLWMMW CybbekTaMun, YCnewHOo BbIMOIHAET CBOK
dyHKLMIO No 3awmTe KOHCTUTYLUMI 1 obecrneveHnto eé BepXOBEHCTBaA.

KOHCTUTYUMOHHBIN  cys  Pecnybnvkm  TagXukucTaH  no  CBOeu
XapakTepucTnKe MOJIHOCTLIO COOTBETCTBYeT MpuUpoAe U MNpefHa3HauvyeHuo
COBPEMEHHbIX OPraHOB KOHCTUTYLIMIOHHOIO KOHTPOS.

B cBoeln peATenbHOCTM OH  OCyLWeCcTBAseT W MNpeABapUTe/bHbI U
NoCNefyoWmnr, Kak KOHKPeTHbIA, Tak W abCTpakTHbIA, 06a3aTefbHbI U
bakynbTaTUBHbBIA BUAbI KOHTPOASA. OH OCyLlecTBASeT BHELHW KOHTPO/b,
T.e. KOHTPO/b 33 BCEMW HOPMATUBHbLIMW TMPAaBOBbIMY akTaMW, MPUHATBIMU
opraHamy rocyAapcTBa, W OCyLeCTBAAeT peLuatrolmnin BUA KOHTPONSA, T.e.
ero aKkTbl SABAAOTCA 06sa3aTeNlbHbIMU A5 UCMOIHEHUS BCEMW OpraHamu
rocyAapCTBEHHOM BNACTU U UX AO/HKHOCTHLIMU NVLL@AMW.

Mo nopsaaKy BCTYN/IeHNs B CUNY akTbl KOHCTUTYLMOHHOIO cyAa Pecnybnmku
TafXnNKNCTaH AeNCTBYIOT NOC/Ie UX NPUHATUSA.

Kak BMAHO M3 npeanaraeMonl XapakTepuctuky  KOHCTUTYLIMOHHOIO
cysa Pecnybnvkm TafKUKUCTaH, B HeEM aKKyMy/JMPYHOTCA U UHTErpupyroTcs
MONOXUTE/IbHbIE XapPaKTEPUCTUKM N OCHOBHbIE MOMEHTbI BCEX COBPEMEeHHbIX
Mozesierl KOHCTUTYLIMOHHOIO KOHTPOIS, OTHOCALLMXCA K Pa3INYHbIM NPaBoBbIM
cmcTeMam.

PasBnTnO  VHCTUTYTA KOHCTUTYLWMOHHOIO KOHTPOASA B  TafXMKMUCTaHe
NpPUAA&T BaXHoOe 3HayeHue 1 PyKOBOACTBO HalUel CTpaHbl. Tak, Ha OCHOBe
MocnaHna [Mpe3ngeHta Pecnybnmky TafKMKUCTaH, YBaXaemoro 3SMoManu
PaxmoHa [MapnameHTy cTpaHbl ewé B uoHe 2007 roga 6bina paspaboTaHa
n npuHata  porpamma cyaebHo-npaBoBol  pedopmbl B Pecnybnvke
TagKNKnCTaH.

B uacTtHocTK, B 3TON lporpamme OTMeYaeTcsi, YTO «OAHOW U3 [NaBHbIX
LeHHocTen KOHCTUTYLMK cyBepeHHOro TaZKMKNCTaHa ABNAETCH BEPXOBEHCTBO
N HernocpeAcTBeHHoe gencTBre eé€ HopMm. C uUenbko obecrneyeHUs 3TUX
LeHHocTen 1 3awmTbl KOHCTUTYLMK 6bIn co34aH KOHCTUTYLMOHHBIN cys, 6onee
YeM JeCATUNeTHAA [feAaTeNbHOCTb KOTOPOro Jokasana HeobXoANUMOCTb U
3HayeHue 3TOro opraHa A/l HOBOW TaZXKUKCKOW roCyfapCTBEHHOCTU, a Takxe
nokasana, 4To A5 nporpecca 1 pasBuTUA obLuecTBa HeEOBXOAMMO yKpernieHne
cTaTyca v ponyt KOHCTUTYLIMOHHOTO CyAan.
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B panbHeiwem, Ha ocHoBe ueTblpéx [lporpamMm cyzAebHO-NPaBoOBOM
pedopmbl, B ntone 2014 roga KOHCTUTYLMOHHBLIA 3aKOH O KOHCTUTYLMOHHOM
cyZie bl MPUHSATL B HOBOW peAakLunn.

B coortBeTctBUM € 3TUM 3aKOHOM KOHCTUTYLMOHHBIV Cys HaAenéH
HOBbIMW, BeCbMa BaXHbIMWU MOJIHOMOYMAMU. Terepb OH b6yAeT onpejenaTb
cootBeTcTBME KOHCTUTYLMWN MPOEKTOB U3MEHEHUA N [OMONHEHWI, BHOCUMBbIX
B KoHctutyumo Pecnybnnku TafXMKUCTaH, MPOEKTOB 3aKOHOB W  ApYyrux
BOMPOCOB, MpeAcCTaBAseMblX Ha BCeHapoAHblli pedepeHayMm. Kpome Toro,
CYLLLeCTBEHHO pacLUMpeH Kpyr Cy6bekToB, MMeKLLMX MpaBo Ha obpalleHue B
KOHCTUTYLUMOHHBIN Cya,.

Kacasce npaBoBoOro craTyca opraHa KOHCTUTYLMOHHOrO KOHTPOJIA, HaAo
OTMETUTb, YTO TMOHATUME «KOHCTUTYLMOHHbIA KOHTPOJb» HernocpescTBeHHO
CBA3bIBAETCA C  HaAnyvMeM  KOHCTUTYUWUK,  3alUTOM  KOHCTUTYLMOHHO
3aKpernneHHbIX HOPM U1 MPUHLMNOB, 0becneymBaroWmMX YCTAHOBAEHHbIN
6anaHCc NONHOMOYNIA BbICLLNX OPraHOB BAACTWN. BaxHoe 3HayeHne nmeeT Takxe
obecrneyeHme KOHCTUTYLIMOHHbIX rapaHTUI 3aLLMThl MPaB 1 CBO6OJ, YenoBeka 1
rpaxzaaHuHa.

Ero npaBoBoi cTatyc o6ycnoBneH crneundurkon ero MOAHOMOUUA W
NnosioXeHneM B CUCTeMe OpraHoB rocygapcTBeHHor Bnactu. OH cTouT B
OAHOM psfy C APYrIMW BETBSAMUW BNacTV N MOCPeACTBOM peanusaunn cBoeu
KOHCTUTYLIMOHHOW KOMTMETEeHLMN, OKa3blBaeT HernocpeacTBeHHOe BO3jeincTBme
Ha npoLiecc NpaBoTBOPYECTBa B CTPaHe.

[NaBHasg  MUCCUA  KOHCTUTYLIMOHHOIO  KOHTPOJIA  3ak/ilo4aetcd B
obecrneyeHN BEPXOBEHCTBA W CTabWIBHOCTM KOHCTUTYUWUW, N COXPaHEHWUU
KOHCTUTYLIMOHHOrO 6anaHca pasgeneHus snacteil. OH BbICTynaeT MeXaHN3MoM
Clep>XeK 1 MpOTVMBOBECOB, W [NAaBHOW ero 3ajavein ABNAOTCA OBHapyxeHue,
OLleHKa 1 BOCCTaHOB/IEHVEe HAapPYLLEHHOro paBHOBECUS.

Ha ypoBHe KOHCTUTYLMU 3akpenieHo, 4YTo pelleHnss KOHCTUTYLIMOHHOro
cysa Pecnybnvkmn TafkKMKUCTaH SABASKOTCH OKOHYAaTEIbHbIMN.

Henb3s He cornacmtbCad € MHeEHUSMWU 6ONbLUMHCTBA CNeuMnanncTos B
06/1aCTV KOHCTUTYLIMOHHOIO CYyZ0MPOM3BOACTBA B TOM, YTO NPaBoOBble MNO3ULMMK
KoHcTtuTyumoHHoro Cyza 61mke BCero HaxoaTcs K npeLeseHTy, U B CUly 3TOro
ero npasoBble MNO3NLMN C/ieflyeT CHUTaTb NCTOYHMKaMK Mpasa.

CnegyeT TakXe OTMeTUTb, UTO HOpPUAMYECcKas CUia WUTOrOBbIX peLueHWni
KoHctutyumoHHoro Cyza npesblillaeT HopuUANYeckyto cuiy iloboro 3akoHa,
a, COOTBETCTBEHHO, OHa MPaKTUYecKn paBHa HPUANYECKON Ccuie CaMoi
KOHCTUTYUMN, KOTOPYK YyXe Helb3s NPUMeHATb B OTpbiBE OT WUTOroBbIX
peweHnn  KoHCTUTYUMOHHOro CyAa, OTHOCALUMXCA K  COOTBETCTBYHOLLM
HopMam, 1 TeM 6os1ee BONPeKN 3TUM peLUeHNsIM.

Takas oueHka, 6eccnopHo, 1 B MOJHOM 06beMe OTHOCUTCA U K peLueHUsiM
KoHcTUTYUMOHHOrO cysa Pecnybamnkuy TagxXmnkucTaH.

CywiecTByeT 06bekTVBHasA MOTPebHOCTb UHTerpaunn TagKMKUCTaHa B
MVpPOBOE MpPaBOBOe MPOCTPAHCTBO, OrnpejeneHnss BO3MOXHOCTen aganTtaumnu
3apybexHoro onbiTa B YCIOBUAX TaAXKUKCKON [eNCTBUTENbHOCTW, Tak Kak
YYET 3apybexxHOVi NpaBOBOW KyNbTypbl AaeT HOBble MUAen 1 HanpaBaeHUs NS
Pa3BUTUS TaLKNKCKOro 3aKOHOAATeNIbCTBa, OrnpejesieHnss NPaBoBoOY MONNTUKA
rocyzapcrsa.
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Mpe3ngeHT Pecnybankn TagKuMkKuUCTaH 3SmomMann PaxmMoH B CBOeM
No3paBUTENIbHOM MOC/IAHUM eLlé rnepBOMYy 3acefaHW0 BHOBb M36paHHOMY
MapnameHTty B MapTte 2010 roga nocrtasun rnepej 3aKOHoAATe/lbHbIM OPraHoM
onpezesieHHble 3aAayn. B 4acTHOCTM OH OTMETWJ, YTO «B YC/IOBUSAX, KOrja
CerofHAWHUA MNP CTPEMUTENBHO ABUXETCA K r106anibHON NHGOPMALMOHHOM
umBuAM3aumK, becrnpeueseHTHbIM Npeobpa3oBaHAM B Hayke U TexHUKe,
OCTPOMY 3KOHOMMUYECKOMY MPOTUBOCTOSHWIO, Hallla NpaBoBas CUCTeMa Takxe
AO/KHA OblTb  COBPEMEHHOW, COOTBETCTBOBaTb PasBUTUK  06LLEeCTBEHHOW
XWU3HN 1 OTBeYaTb 3KOHOMWUYECKUM, COLManbHbIM U MOANTUKO-KYNbTYPHbIM
OTHOLLEHUAM B LIBUIN30BaHHOM MUpe.

Taknm 06pasoM, KOHCTUTYLMOHANIN3M KaK rocyfapCTBeHHOe yrpaslieHve,
orpaHnyeHHoe  KoHCTUTyumen,  GBASETCHS  WUCTOYHUKOM  AdNbHelLen
AeMoKpaTu3aumm  CouManbHO-NOMNTUYECKOM XU3HW B TaKMKUCTaHe, Tak
Kak Ha OCHOBe Teopwuu KOHCTUTYLMOHanm3mMa 1 KOHCTUTYUMM CTPaHbl Kak
NONUTUYECKMIA  AOKYMEHT U OpUANYECKUA akT, obnagatolimini - BblCLIEro
FOPUANYECKON CUMOW, YCrelwHO GYHKLMOHMPYeT NoAnUTUYeCcKass U couManbHO-
3KOHOMMYecKast CMCTeMa CTPaHbl, OCYyLLLeC-TBASETCA rocyAapCTBEHHas BAacThb,
B TOM 4MC1e KOHCTUTYLMOHHbIA KOHTPOAb. OHY Harnpae/ieHbl Ha peanv3auunto
KOHCTUTYLIMOHHbIX LLleHHOCTEN, TakMX Kak, Co3jaHne cnpaseinBoro obLlecTsa;
coumanbHOro  rocyAapcrea,  Co3jarolliero  ycnosusi,  obecneuyvBaroLme
AOCTOMHYHO XM3Hb U CBOBOAHOE pa3BUTME KaXAOro YenoBeka, a Takxe 3aumTy
KOHCTUTYLIMOHHBIX NpaB 1 cBO6OZ YenoBeka.

Cnacmbo 3a BHUMaHMe.
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Syed Mansoor Ali SHAH,
Judge of the Supreme Court of Pakistan

PANDEMIC AND THE DISPENSATION OF JUSTICE - PAKISTAN'S
PERSPECTIVE. TURNING CRISES INTO ADVANTAGE AND WEAKNESS
INTO STRENGTH AT THE IV CONGRESS OF ASIAN ASSOCIATION

OF CONSTITUTIONAL COURTS AND EQUIVALENT INSTITUTIONS

Pandemic and the Justice System

Courts are there to remedy injustice. In Pakistan, with a population of 220
million people, we have a little less than 2 million cases pending in our courts
across the country and are being adjudicated upon by some 5000 judges at all
levels. Like many other countries in Asia we too have an overburdened judicial
system which is sluggish and requires reforms. One of the main factors being
the population.

While, our existing judicial system is constantly undergoing judicial reforms
and just last year we had established video-linking system, connecting the
Supreme Court of Pakistan in Islamabad with its Registries in other major cities.
Saving time and cost of the litigants and the lawyers, who now have an option
not to travel to Islamabad for the hearing of the case. Inspite of the new system
in place, as old habits die hard, majority of lawyers still continued to travel to
Islamabad and the court hearing continued to be in the traditional courthouse
setting.

Then comes March 2020 and Pakistan, like the rest of the world was
engulfed by Covid-19, the pandemic. Emergent preventive measures were
taken. Social distancing, the key preventive tool, discouraged the lawyers and
litigants from assembling at the court-house and entering the court room. This
resulted in non-appearance of lawyers, more adjournments and more delays in
adjudication. The pandemic almost brought the court system to a halt. Persons
seeking justice were now doubly burdened - one by the injustice suffered
and second by the pandemic which had impaired their access to justice. The
resulting slow down challenged the judicial system even further.

Justice and hence courts are essential for societies to function. Injustice
that cannot be redressed is no less than corona virus. Justice is the only force
that keeps societies and communities bound together in peace and harmony.
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Dispensation of justice could not be put on hold; it is for this reason that no
Constitution in the world envisages suspension of justice system at any time.
Nations can survive natural calamities, wars and other emergencies but cannot
envisage a day without a functional court system. Justice. As they say “justice
never sleeps.”

Our Constitution provides for access to justice as a fundamental right,
which cannot be taken away in any circumstance. Under the able leadership of
our Chief Justice of Pakistan, it was announced that come what may the courts
shall continue to function and dispense justice in the middle of the pandemic.
The challenge, therefore, was how to make the courts functional in the midst of
Covid-19?

Historic Responses to Pandemics3®

There are precedents showing that courts responded to pandemics
earlier. During Yellow_Fever Outbreaks: US Supreme Court had shortened its
argument calendars in August 1793 and August 1798 in response to yellow fever
outbreaks. During the 1798 epidemic, other courts continued to hold arguments
but were moved to courthouses outside of the epicenters of the outbreaks. In
Spanish Flu (1918), not all U.S. courts appear to have closed as they introduced
precautionary measures in response to the epidemic. It was believed that fresh
air helped counteract the spread of the virus, so some court proceedings were
held outside. The Supreme Court, on the other hand, postponed scheduled
arguments for October 1918 in response to the Spanish flu epidemic for about
a month. The Court also restricted who could be admitted into the courthouse.

While precautionary measures and court closures have historical authority.
Many of the constitutional rights afforded to defendants today had not yet been
defined. Thus, the modern judiciary had little precedent to guide its response to
COVID-19. This also explains that precautionary measures taken by the Courts
amidst coronavirus outbreak have not come without problems.

Problems faced by the court system due to COVID-19

Indefinite days in hearing of regular cases.

Specially delay in cases dealing with convicted or under-trial prisoners,
violations of human rights, environmental degradation, taxation, recovery of
money, constitutional interpretation or working of the government, etc have a
serious impact on governance and functioning of the State.

Indefinite delay for those in pre-trial detention, thereby compromising their
right to speedy trial.*’

The under-trial prisoners ran the risk of being exposed to coronavirus in
crowded prison settings.3®

impact of prolonged pre-trial detentions of mental health detainees.*

The delay added to the existing backlog of cases increasing the pendency.

36 ‘COVID-19's Next Victim?: The Rights of the Accused’, 44 Champion 22 (Available on Lexis Advance)
37 Id note 2
3 |d note 1
3 |d note 2
4 ]d note 2
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Restriction of public and press access to proceedings undermined the
concept of traditional open court.*!

Delay in trials put the victims at risk of further violence, particularly in the
context of domestic or family violence where the victim and alleged perpetrator
were living under the same roof.*?

Fair Trial

Any intervention post COVID-19 had to meet the requirement of fair
administration of justice. While fear of infection took centre-stage, Courts had to
be careful not to trample on due process and fair play while devising a solution.

Steps taken:

Our Courts, like many other countries, depending on the severity of the
spread of coronavirus took following precautionary measures with a two-fold
objective of delivering justice while keeping people safe:

The number of courts open to the public was reduced.*?

The most urgent cases were listed for hearing.*

Limitation for filing cases was extended.*

Adjournments on the ground of Covid-19 were allowed.

Many countries considered releasing pre-trial detainees.

“Crises Management Committees” or “Control Rooms” were formed by the
Courts for the first time to attend to the urgent needs of litigants coming to
courts.

Masks and sanitizers were introduced in courts. Judges for the first time
wore masks while conducting hearings.

With the above measures, the constitutional courts in Pakistan continued to
work and successfully decided 47,000 cases, while other courts decided 6,30,000
cases during Covid-19 in a period of almost six months starting March, 2020.

The real modernization- turning weakness into strength.

COVID-19 pushed courts toward modernization with a force. It is the
change of mind-set which is the real modernization. The traditional concept of
dispensation of justice with a lawyers and litigants assembling in a courtroom
with judges presiding and the concept of an open court within the four walls of
the courtroom stood redefined. Traditional case filing system-based on paper
files is now moving to paperless electronic filing. Saving paper, the environment
and time. The whole court system has opened up to new realities. Video linking,
conference meetings and case management data online has made judicial
administration and monitoring a reality in real time. The aloofness of judges
by design has paid off in combating Convid-19 by devising a more sustainable
system of virtual justice.

The online justice system, with virtual courts, have redefined the
courthouse, people have access to courts from virtually anywhere in the world;

41 |d note 2
42 |d note 2

4 Mia Swart, ‘How Courts are Navigating the Coronavirus Outbreak’, Al Jazeera News, https://www.
aljazeera.com/indepth/features/courts-navigating-coronavirus-outbreak-200405112809135.html

4 |d note 2
4 |d note 4
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judges have been forced to learn computer skills and use of online facilities;
they have moved away from traditional adjudicatory systems requiring
physical presence of lawyers and litigants in the court room. Due to their online
presence, the Judges today feel easy to access online resources; or seek online
assistance from any person (amicus) located anywhere in the world. As a result,
the court and judges now sit on a large knowledge base; are more informed;
more connected with the world while sitting in the privacy of their chambers;
thus, enhancing the quality of jurisprudence and decision making. The use
of information and digital technology in courts is perhaps the most important
advancement in our judicial history- thanks to COVID-19.

The future holds the following for us:

Covid-19 required social distancing and made us realize that courts need
to dispense justice outside a court-house. Judges, lawyers and litigants need
not physically assemble anymore. The court-house was redefined. Technology
created a virtual court-house and everyone could participate from the privacy of
their homes or offices.

Benefits of online court system: cuts down costs of litigation- no need to
travel to a courthouse.

Reduces delays in hearing and deciding cases. No adjournments.

Distance doesn't matter and the court can reach out beyond frontiers to
administer justice.

It provides flexibility to the judges, lawyers and litigants to prepare their own
schedule of hearings.

Advocates can render assistance to the court from anywhere on the planet.

Trial courts can record evidence in purpose-built rooms in order to ensure
privacy and quality. Video recording of the evidence will also be available.

Online facility - gives more access to global research.

In the end, | would like to say, that COVID-19 has pushed us up to a new
normal and we must learn to stay there and sustain the new normal. We, the
constitutional courts, must remain in a state of preparedness against any
new pandemic, be connected to new technologies and permanently move
justice online. Judiciaries around the world must invest in technology and
get connected to each other and share information, jurisprudence and other
administrative practices. This wonderful Asian Association of Constitutional
Courts must move towards better online connectivity to build lasting judicial
friendship and to be able to share mutual experiences and jurisprudence. This
also safeguards and prepares us against any future pandemic. Let COVID-19
be the opening of a new online portal of co-operation and friendship between
Asian Constitutional Courts. So, let's promise not to go offline.
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Bnaammup CUBULIKUIA,

Pykosodumene Cekpemapuama
KoHcmumyyuoHHoz20 Cyda Pocculickoli ®edepayuu,
KaHOudam ropuduyeckux HayKk

COBEPLUEHCTBOBAHVE OPFAHU3ALUN N ®YHKLMOHNPOBAHWS
NYBANYHOI BIACTU B POCCUW: USMEHEHUSA KOHCTUTY LU
B 2020 roAy

1. B 2020 roay B Poccvn npow3owno 3HaudrmMoe KOHCTUTYLVOHHO-
npaBoBOoe COObITMe - BHeceHWe KV3MeHeHU B KOHCTUTYyLM POCCUnCKOM
®epepaunn. MepBbli NakeT M3MeHeHUn B KOHCTUTYLUMIO 6bl1 MHULMMPOBAH
Mpe3ngeHToM Poccuiickon Pegepaumy B XOAe eXerofHoro nociaHuns
MapnameHTy. OH CTan MOBOAOM A/ LUMPOKOro OBCYXAEHWNS, BbIABVXEHUS
WHCTUTYTaMW  TPaXAaHCKOro obuiectBa HOBbIX MNpeA/oXeHWin, KoTopble
paccMaTpuBanuUCb  cneumanbHO  CGOPMUPOBAHHOW M3 MpeAcTaBuUTeNel
tOPUANYECKON HayKnm U 0bLiecTBeHHOCTM paboyeli rpynnoil. B pesynbTate
K MPUHATUIO BO BTOPOM UYTEHWUW COCTaB WM3MeHeHWn B KOHCTUTYyuuto 6bin
CyLeCTBEHHO pacluvpeH. M3meHeHUss oxBaTuan Bce rnaBbl KoHCTUTYyUMW,
NMONOXEHUSA KOTOPbIX MOryT ObiTb UV3MEHeHbl B paMkax JAeNcTByroLLeNn
KoHcTuTyummn 6e3 ee nepecmoTpa (rnasbl 3 - 8). PyHAaMeHTanbHbIe MNONOXEHNS
KoHcTtutyumn, cogepxaiymecst B rnaBax 1 («OCHOBbI KOHCTUTYLIMOHHOIO CTPOSI»)
n 2 («MpaBa n cBObGOAbI YenoBeka W rpaxAaHWHa»), STUMU U3MEeHEeHUAMU
3aTPOHYTbI He 6binu.

MopafoK BCTYNNEHUA AaHHbIX W3MeHeHUr KOHCTUTyuMn B CUay VMen
onpegeneHHble ocobeHHOCTU. B cooTBeTcTBUM CO cTatbeir 136 KoHCTUTYLMK
Poccuiickoin ®egepaum nonpasku K ee rnaBamM 3 - 8 MPUHUMAIOTCH B NOPSALKeE,
npesycCMOTPEHHOM AN NPUHATUSA defepanbHOro KOHCTUTYLIMOHHOMO 3aKOHa
(To ecTb TpebyeTcd ogobpeHMe GONbLUMHCTBOM He MeHee Tpex uyeTBepTei
ron0coB OT 06Lero yncna uneHoB CoBeTa Pesepaun U He MeHee ABYyX TpeTel
ronocoB OT obuliero ymcna genyrtatoB [ocyAapCTBEHHOM [lyMbl), U BCTynaroT
B CWY MOC/ie X Of06peHns opraHaMy 3aKOHOZaTe/lbHOW B/lacT He MeHee
yem AByX TpeTeill cybbekToB Poccuiickon Pegepauynn. ITa npouegypa 6bina
MOMIHOCTbIO COBNIOAEHa.

Ho B fomnonHeHve K Hel B KayecTBe YCNOBUA BCTYMNIEHUA W3MeHeHWUI
KoHcTnTyumm B cuny cam 3akoH Poccuinckon Pegepauyn o rnornpasBke K
KoHcTuTtyummn Poccnrickon ®egepaumm "O coBepLUEHCTBOBAHNY PeryiMpoBaHns
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OTZe/IbHbIX BONPOCOB OpraHm3aumn n GpyHKLUMOHUPOBaHWA Ny6aNYHOM BRacTn”
npeaycMmoTpes ABa AOMNOJHUTE/IbHbIX 3/1eMeHTa.

Bo-nepsbix, npeaycMaTpmBanochb nonyyeHve 3aknrueHuns
KoHcTuTyumoHHoro CyAa O COOTBETCTBUM W3MEHEHWI TMOJIOXKEHUAM rnaB
1, 2 n 9 KoHctutyumm Poccuiickon Pegepaumn (rnasa 9 ycraHasnmBaeT
nopsok nepecmoTpa KOHCTUTYLMN N BHECEHUS B Hee Monpasok), a Takxe o
cootBeTcTBUM KOHCTUTYuun Poccuinckorn ®Pegepaummn nopsgka BCTYMAeHUS
B CWAY 3TUX W3MEHEeHWN. YCTaHOB/eHMe HeCOOTBEeTCTBUA WCKAYano 6Obl
BCTyMAeHe u3MeHeHVA B cuny. B 3akntouveHun ot 16 mapta 2020 roaa
KoHCTUTYUMOHHBIM CyA npullen K BblIBOZY, YTO MNpoOBepsieMble MO0OXEeHUS
B MpoTMBOpeYnme C COOTBETCTBYHLUMMU MpesnncaHnamm KOHCTUTYUMn He
BCTYNatoT.

Bo-BTOpbIX, N0 MHUUMaTMBe [Mpe3ngeHTa Poccuiickon Pegepauumn 66110
npeAycMOTPeHo, 4YTO U3MeHeHua B KoHcTuTyuuo Poccuiickon depepauyunu
AO/DKHBI MONYyYNTb Of06peHne B Xofe ObLLepOCCUIICKOro roIoCoBaHUS, ©
TONLKO MPW MONOXUTENbHbBIX pe3ynbTaTax roA0COBaHUA BCTYMarT B CUJY.
DTO ro/siocoBaHMe Kak TakoBOe He 3aMeHseT cobol npoueaypy BHeCeHUs
nonpasoK, M MO3TOMYy, Kak OTMeyeHO B 3akioyveHUn KOHCTUTYLIMOHHOrO
CyAa, KOHCTUTYLMOHHbIA  3aKOHOAATeNb, PYKOBOACTBYACb  MPUHLMMOM
HapoAOBACTUNA, B LENsAX KOHCTUTYLMOHHOW nerutumauun CBOero peLueHus
6611 BNpaBe 06paTUTLCSA K 06LLepOCCUIACKOMY FON0COBaHMIO.

1 wnonNa CoCTOSNOCb [OJIOCOBaHMe. W3MeHeHUs Noayydnnu noaaepkky
77,92% nporonocosasLUMX Npu saBke 67,97 % nsbuparenen. 4 nonsa 2020 roga
C MOMeHTa onybnnkoBaHUA B OPUUMaNbHbIX U3LaHUAX TekcTa KOHCTUTyuum
Poccuiickort Pesepaui C USMEHEHUAMY OHW BCTYMUAW B CATY.

KpaTko 0CTaHOBNHOCb Ha COAEPXKaHNM BHECEHHbIX N3MEHEHWNIA.

2. B KOHCTUTYyUMOHHOE perynnpoBaHue GyHKLNA 1 MONHOMOYMIA OpraHoB
rocy4apCTBEHHOM BNacTUM BHeCeHbl JAOMONHEHUs, KOTopble OnpeaensioT
He TO/NIbKO MpeaMeT rocyapCTBEHHON JeATeNIbHOCTW, HO W ee LeneByto
HanpasneHHOCTb. Hanpumep:

- JeTn onpejeneHbl Kak BaXHeMWWn MNpUopuUTeT rocysapCcTBEHHOWN
NOANTUKN  Poccnn. YCTaHOB/MEHO, YTO TOCYAapCTBO CO3jaeT  YCNoOBUSA,
CNOCOBCTBYOLLME BCECTOPOHHEMY PasBUTUIO JeTel, BOCMUTAHUIO B HUX
NaTpMoTN3Ma, NPaXAAHCTBEHHOCTU U YBaXXEHWUSA K CTapLUNM;

- YCTaAHOBJIEHO, YTO rOCYAapCTBO 3alUMLLAET Ky/bTYPHYK CaMOObITHOCTb
BCEX HAPOZOB U 3THNYeCKMX 0bLyHOCTeln Poccuiickon ®egepaumn, rapaHTupyeT
COXpaHeHMe 3THOKY/IbTYPHOr O 1 A3bIKOBOIO MHOr006pasus;

- onpegeneHbl BaxHble, N raBHOE, KOHKPETHbIE NMapaMeTpbl TPYA0BbIX
N COUMAaNbHbIX TFAaPaHTUN: Ha KOHCTUTYLMOHHOM YPOBHE TrapaHTUPYHOTCA
MUHVMaNnbHbIA pa3Mep Ooniatbl TpyAa He MeHee BeNUYMHbl MPOXUTOYHOrO
MUHUMYyMa TPYAOCMOCO6HOro HaceneHus B LenomM no Poccurickont ®egepaumn,
NHAEKCALMA NMeHCUn He pexe OAHOro pasa B roj, MHAekcauusa coumanbHbIX
NOCOBUIA N NHBIX COLMaNbHbIX BbIMAAT;

- K 0683aHHOCTSIM rocyZlapcTBa OTHeCeHbl He TO/IbKO 0bblYHble BOMPOCHI
3/paBOOXPaHEHNs, HO 1 CO3jaHne YCNOBUA ANA BeAeHUs 340pOBOro obpasa
XWU3HW, POPMUPOBAHUA KyJIbTypbl OTBETCTBEHHOINO OTHOLUEHUS rpaxAaH K
CBOEMY 3/J0POBbIO;
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- npegycMaTpmBaeTCs 3allumMTa MHCTUTYTa 6paka Kak Cor3a MYXYUHbI 1
XEHLMHBbI;

- NpeAnncbiBaeTcA CO3jaHue YCIoBUM ANst JOCTOMHOro BOCMUTaHWUA
JeTell B CeMbe, a TakxXe ANA OCYyLLeCTB/eHUss COBepLUEHHONETHUMU AeTbMU
0643aHHOCTN 3a60TUTLCS O POAUTENAX.

CoBpeMeHHble peanun yyTeHbl MyTeM 3akpenneHns  GyHKuMn B
chepe  Hay4yHO-TEXHONOrMYeCKOro  passuTua  Poccuricko  Pegepaunu,
NHOOPMALIMOHHBIX TeXHONOrui, obecneyeHUss 6e30MacHOCTM  JINYHOCTY,
obLlecTBa M rocygapctea nNpuv nNpuMeHeHUn MHPOPMAaLMOHHbBIX TEXHOMOMNM,
obopoTe UMPPOBLIX AAHHbLIX. He 3abbIT B KOHCTUTYLIMOHHOM TeKCTe W Takou
BaXHbIA B YC/IOBUAX YCKOPEHHOro TEeXHO/I0rMYeckoro pasBUTUS acnekT
KaKk YCTaHOB/MEHMe efVHbIX MpPaBOBbIX OCHOB CUCTEMbl HenpepbIBHOIO
obpasoBaHuS.

B kauvectBe nonHomouuin [lpaBuTenbctBa Poccuinckon Pepepaumu
AOMOJIHNTEIbHO 3aKpereHo, B YaCTHOCTY, MPUHSATME Mep:

* 110 COUMaNIbHOW UHTerpauum NHBaJNAOB, CO34aHUI0 A1 HUX AOCTYMHOM

cpespl;

* MO NoAAepXKe WHCTUTYTOB FpPaxAaHCKoro obuiectBa, B TOM 4ucie
HEKOMMepYeCKMX opraHmsaunii, n [o6pOBONbLYECKON (BONOHTEPCKOWA)
AesaTeNlbHOCTY;

* 10 peanmsaunuy NpUHLUMNOB COLManibHOro NapTHePCTBa;

* 110 BOCMUTaHUIO 3KONOrMYeCKOM KyNbTypbl.

Ocoboe BHMMaHMe xoTen b6bl 06paTUTb Ha HOBYHO cTaTbio 75.1 KoHCTUTYLMN
Poccuiickon ®egepaumn. CornacHo Hein B Poccuinckorh ®efepaymm co34aroTcs
yCnoBust A1 YCTONYMBOIO 3KOHOMMWYECKOro pocTa CTPaHbl M MOBbILIEHUS
61aroCcoCcToOAHNA rpaxaaH, An1a B3aVIMHOIo JoBepus rocyAapcrea 1 obLuecTsa,
rapaHTUPYOTCA 3alumMTa AOCTOMHCTBA FPaXAaH W yBaXeHue 4yenoseka Tpyaa,
obecneymBaroTCca CH6aNaHCMPOBAHHOCTL MPaB N 06A3aHHOCTEN FpaXAaHWHa,
couManbHOe MNapTHEpPCTBO, 3KOHOMMUYeCcKas, noauTuyeckas 1 coumanbHas
CONMNAAPHOCTb. TeM CaMbiM  MHOMOACMeKTHO 3aKpennsrTcd  NPUHLMMbI
06LLeCTBEHHOM CONVAAPHOCTY B KayecTBe NMMNepaTnBa AesTeNbHOCTU OPraHoB
Ny6ANYHOM BNACTWN HaLLel CTPaHbI.

3. OnpegeneHbl v3MeHeHUAMU KoHCTUTYUMM Poccunm mn 3HaYMMble
napameTpbl  JAeATe/IbHOCTV  rocyAapcTBa Ha  MeXAyHapoAHOW  apeHe.
Tak, ycrtaHoBneHo, 4TO Poccuiickaa dPegepauma MpPUHUMAET Mepbl MO
NOALEPXAHNIO U YKPENIeHU0 MexXAyHapoAHOro Mupa U 6e3onacHocTn,
obecrneyeHMO  MWPHOrO  COCYLLECTBOBaHWA  roCcyAapcTB U HapOAOB,
HeZOonyLeHo BMeLLaTeNbCTBa BO BHYTPEHHME JAena rocyaapcrsa. pu stomM
noguvepkmBaeTcs, Uto Poccuiickas Pegepauns obecneumBaeT 3almTy CBOEro
cyBepeHuUTeTa 1 TeppPUTOPUAIbHON LeNIOCTHOCTU, a AeNCTBUS, Hanpas/ieHHble
Ha OT4yXJeHVe uvacTnm Tepputopun Poccuiickon Pegepaunmn, a Takxe
NpU3bIBbl K TakUM JAeNCTBUAM He JO0rnyckarTcd. Bo B3aMMOCBA3M C JaHHbIM
KOHCTUTYLIMOHHBIM YCTaHOBMIEHMEM HaxoAUTCS YykasaHume, 4to Poccuiickas
Pesepauns, 0b6beAMHEHHaAs ThbiCAYeneTHelr WCTOPUe, COXpaHAs NaMsTb
npezkoBs, nepejasLUnX HaM Mzeasnbl 1 Bepy B bora, a Takxe npeemMcTBeHHOCTb
B pa3BuTnM POCCMINCKOrO rocyfapcrsa, Mpu3HaeT MCTOPUYECKN CNOXMBLIEeCH
rocyAapCcTBeHHOEe eAnHCTBO. [1py 3TOM, Kak NOAYEPKHYTO B YNOMSAHYTOM BblLle
3akntoueHunn KoHcTutyuynoHHoro Cyga, BKAOYeHMe B TekcT KOHCTUTyuum
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Poccuiickonn ®Pegepaunn ykasaHua Ha Bepy B bora He o3HayaeT oTkasa oT
CBETCKOro XapakTepa Poccuinckoro rocyzapcrsa, MPOBO3r/alleHHOro B ee
ctaTbe 14, 1 oT cBOHOAbLI COBECTU, FapaHTUPyeMOl ee cTaTbein 28.

C nonoxeHvem o 3awiuTe cyBepeHuTeTa Poccuiickor Pegepaunyt CBA3aHO
HOBOE MoJIoXeHue cTatbn 79 KOHCTUTYUMKW, COrNacHO KOTOPOMY peLleHus
MEeXroCyZapCTBEHHbIX OPraHoB, TMPVHATbIE HAa OCHOBAHWUW  MOJIOXEHWN
MeXZAYHapoAHbIX A0roBopoB Poccuiickor Pegepaunt B VX WUCTONKOBAHUW,
npotmsopeyawiem KoHcTuTyumn Poccuninckon  Pegepaunyn, He nognexat
ncnonHeHnto B Poccuiickon  Pegepaumn. [laHHOe TMONIOXeHWe BbI3Basio
Hecornacve BeHeLMaHCKOM KOMUCCUW B ee 3aK/IloYeHUU OT 18 NIoHSA TekyLLero
roga. B cBA3n ¢ 3Tmm xoTenocb 6bl OTAENbBHO 06pPaTUTb BHUMaHWE Ha
cnegyrolee.

3TO KOHCTUTYLMOHHOE TOJIOXKEeHMe, Kak 3TO0 nMpsaAMo  ciejyer  ur3
ero opmynMpoBKKW, He rnpeanonaraer oTtka3 Poccuiickon  Pegepauumm
OT CObOMOAEHUA  MeXAYHapOAHbIX [OroBOPOB W  BbIMNOJIHEHUS  CBOMX
MeXZAYHapOoAHbIX 06a3aTenbCTB. MonoxeHna vacty 4 cratbn 15 KoHCTUTYLmK
O TOM, YTO 06Lenpu3HaHHbIE MPUHLMMABLI N HOPMbl MEXAYHAapOAHOro npasa
N MexZayHapoAHble f0roBopbl Poccminickoin degepaunyt SBASKOTCS COCTaBHOM
4YacTbl0 ee TMpPaBOBOW CUCTEMbl, a eCan MeXAYHapOAHbIM  [OrOBOPOM
Poccuinckon Pegepaum yCTaHOBNEHbI MHble NpaBuia, YeM rnpesycMoTpeHHble
3aKOHOM, TO MPUMEHSIOTCA NpaBuia MexayHapoAHOro J0orosopa, AencTByoT B
NoJIHOW Mepe.

Peub nger o Tom, Uto B Poccuiickor ®Pesepaumn He MOryT UCMONHATHCA
NMPOU3BOAHbIE OT MEX/YHapOAHbIX JOrOBOPOB PeLleHVs MEeXrocyAapCTBEeHHbIX
OpraHoB, B KOTOPbIX MeXAyHapoAHbIM AOroBopam MpujaeTca UCTONIKOBaHMeE,
npoTtmBopeyawee KoHctutyumm Poccuiickon Pepepaunn. [eno B TOM, 4TO
KoHcTuTyuma Poccuiickoi ®efepaumm He fOMyckaeT, YTobbl MexXayHapoAHble
[OroBopbl, 3ak/w4vaemMble Poccurickoin Pegepauymernr, MNpoTUBOPeYUIN ee
MOIOXEHMAM, HO B CAMUX PELLEeHUSAX MeXrocyjapCTBeHHbIX OPraHoOB Ha OCHOBE
NBOJIIOTVIBHOITO TONIKOBAHWUS MOJIOXEHNM MeXZyHapOoAHbIX AOroBOPOB Takoe
npoTMmeopeYne MoXeT HacTynartb.

MpnueM  HeMcnonHeHve  pelleHnss  MeXrocyAapCTBEHHOro  opraHa
JO/DKHO  6bITb  onocpegoBaHo pewleHneM  KoHctutyumoHHoro Cyaa. [lo
CywlectBy, fonosiHeHue ctatbn 79 KoHcTUTyuumn Poccuiickoin depepauyunm
npegnonsaraer NVb BK/AKOYEHVE HenoCpeACcTBEHHO B TeKCT KOHCTUTYLMN
yXe CyLlecTByHLLEero B 3aKOHOAATEe/IbHOM PEeryivpoBaHny 1 NprYIMEHAEMOoro
B npaktuke KoHcTUTyumoHHoro Cyaa MexaHu3ma obecrneyeHus BbiCLLEl
ropugnyeckoin cunbl KoHcTuTyumm Poccuiickoh ®Pegepaumin. ITO OTKPbITLINA,
Npo3payHblli U, raBHoOe, CyAebHbIN MexaHn3M. Kak nokasblBaeT NpakTnKa, OH
Hanpae/ieH Ha NOMCK KOMMNPOMMCCa B BOMNPOCe 06 MHTeprnpeTauyuin rnosoXxeHnn
MeX/AyHapOo/HbIX JOroBOPOB.

4. Pas  UM3MeHeHMA HanpaeleH Ha KOPPEeKTUPOBKY OpraHusaumnm
ny6anyHom Bnact. OCTaHOBIOCh HA HEKOTOPbLIX U3 HUX.

Bo-nepBblX,  yBeAMYMBAOTCA  KOHTPOJIbHbIE  MOJHOMOYMA  Manat
MNapnameHTa. B 4acTHOCTW, BBOANTCHA OTAEe/IbHAA CTaTbs MO 3TOMY BOMPOCY.

Bo-BTOpbIX, YyBenuumeaeTcs posb [lapnameHta B GOpPMUPOBAHUN
MNpaBuTenbcTBa. PaHee TlocygapcTBeHHas [Jlyma TONbKO COrsiacoBbliBasa
kKaHangatypy [Mpeacesatens lMpasuTtenbcrtBa. Ceyac OHa yTBepXzaeT Kak
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3Ty KaHAWAATYpPY, Tak W npejctaBneHHole [pescesatenemMm [lpaBuTenscTBa
KaHANAATypbl uyneHosB [lpaBuTenbctBa. TonbKo rMocne 3toro  [pesnaeHT
ocyLlecTBnseT  Ha3HayeHuve. VckaroueHMe  COCTaBNIAKT  PYKOBOAUTENU
BEAOMCTB, JeNCTByHOLWMX B chepe 060OPOHbLI U be3onacHoCcTU. Ho n 3pecb
npegycmatpusaeTcs yyactuve lMapnameHTa - TpebyeTcs rnepes Ux HasHaveHvem
Mpe3ngeHToM NpoBeeHMe KoHCyAbTaunii ¢ CoseToM Pesepauinn.

B-TpeTbux, npeaycmatpmBaeTca MpujaHne KOHCTUTYLMOHHOrO CraTyca
locysapctBeHHomy CoBeTy. YcCTaHOB/eHbl ero QyHKUMM - «obecneyeHue
COrNacoBaHHOro GpyHKLMOHNPOBAHNSA 1 B3aUMOAENCTBUS OPraHoB Nny6anyHoM
BNacTX, OnpejeneHnss OCHOBHbIX HamnpaBNeHW BHYTPEHHeN U1 BHeLUHEeN
nonnTUKn Poccuinckoin Pegepaniv U NPUOPUTETHBLIX HaNpaBiAeHNn coLumanbHO-
3KOHOMWYECKOro pasBUTUA  FOCyfapcTBa». Takxke HernocpeAcTBEHHO B
KoHcTuTyumn 3akpenneHsl ¢yHkumMn CoBeTa be3onacHoOCTX M MPOKypaTypbl.
YTOYHEHbI MOTHOMOYNSA BbICLLUNX OPraHoOB rocyapCcTBeHHOW BNacTu.

B-ueTBepTblX, ANnA 3aWnTbl CcyBepeHuTeTa Poccuiickon Pegepauimu
YyCTaHaBNVBAKOTCA TPeboBaHNA ANA 3aMeLLeHNs psja AOJHKHOCTEN, CBSA3aHHbIe
C HeobXOAMMOCTbIO OTCYTCTBUSA rpaxAaHCTBa /MO0 BUAA Ha XUTENbCTBO
WHOCTPAHHOrO rocyfapcTBa, a Takke ¢GVHAHCOBLIX akTMBOB 3a Mpejenamu
Poccuiickon ®egepaynn.

B-nATbIX, B KOHCTUTYLMOHHLIV TeKCT BBOAUTCA TMOHATVE  efMHOW
cmcTtembl Ny6nvyHoi Bnactv B Poccuiickon ®Pepepaumn. [MpegycMoTpeHo,
4YTO B pPaMKax 3TOW CUCTeMbl OpraHbl MECTHOro CaMoyrpaBieHUs U OpraHsbl
rocyA4apCTBEHHOM BAcTW OCYLLEeCTBAAOT B3auMOZencTeBne aAna Hanbonee
3¢ PeKTUBHOroO pelleHus 3ajay B MHTepecax Hace/leHus, NpoXMBAloLLEero Ha
COOTBETCTBYHOLLEN TeppuTopun. PerynnpoBaHuve MeCTHOro CamoyrnpaBneHns
npetepneno wn psg ApYrux W3MeHeHW, HanpaBieHHbIX Ha obecneveHne
3¢ deKTUBHOCTM TaKoro B3aIMOAeNCTBUS.

XoTenocb 6bl 06paTUTb BHMMaHWE Ha TO, 4YTO AN TOro, 4TO6bI
obHOB/IeHHasA cucTeMa QYHKUWI, MOJHOMOYUIA 1 B3aMMOZLENCTBMA OpraHoB
ny6an4YHOM Bnactu 3¢pekTMBHO 3apaboTana, KOHCTUTYLMOHHbI 3aKOHOAAaTeNb
Ha OCHOBaHWUW BHECEHHOW OAHWM W3 JenyTaTtoB [ocyfapcTBeHHON [JyMbl
(MepBoOli  XeHLMHON-KoCMOHaBTOM  B.B.  TepelwlkoBoli) mnonpaBky cyen
BO3MOXHbIM YCTaHOBUTb, YTO OrpaHU4yeHme 4mcsia CPoKOB, KOTOpble NLIO
MOXeT 3aMellaTb JO/DKHOCTL [lpe3sngeHTa Poccuiickon ®egepaumn, He
npenaTcTByeT AuLy, 3aHMMaBLleMy W (M1X)  3aHMMalOLEMy  JO/DKHOCTb
Mpe3ngeHTa Poccuiickon ®Pegepaumm Ha MOMEHT AAHHbIX  V3MeHeHWN
KoHcTUTyumMn, yyacTBOBaTb B KayecTBe KaHAujata Ha Bblbopax lpe3ngeHTa
Poccuiickon Pegepauynn Ha yCTaHOB/EHHOE AOMYCTVMMOE YUC/IO CPOKOB BHeE
3aBUCUMOCTY OT YMC/1a CPOKOB, B TeYeHMe KOTOPbIX YKa3aHHOE NML0 3aHMano
n (MAn) 3aHUMaeT 3Ty [JO/MKHOCTb Ha MOMEHT BCTYMJIEHUA W3MEHeHW B
cnny.  KOHCTUTYUMOHHBIA Cya B 3aKk/HOYeHWM BHUMATE/IbHO pPaccMoTpes
JAAHHYO MOrpaBky W He YyCMOTpen B Hell BbIXO4 3a npejesnibl AUCKPeLmn
KOHCTUTYLIMOHHOrO 3akoHozaTens. Ha byayliee e JONyCcTUMOE YMCN0 CPOKOB
nonHomouunii lNpe3ngeHTa OrpaHVYMBaETCd - eC/IN paHee He AOoMnycKanocb
3aHATVEe 3TOM AO/KHOCTM 6onee ABYX pa3 Moapsis, TO B COOTBETCTBUM C
N3MeHeHNsMN - BoobLLe bonee AByX pas.

5. PacwmnpeHa N3MEHeHNAMN KoHcTnTyumnm KoMmMeTeHUns
KoHctutyumoHHoro Cyga. Tak, B 4acTHOCTW, NpefycMOTPeHO MoJHOMOoYne
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no rnpeaBapuTenbHOMY KOHCTUTYLVMOHHOMY KOHTPOJIKO MPOEKTOB 3aKOHOB,
BK/IlOYas 3aKOHbl O ronpaske K KoHcTuTyumn. [IpsMo npegycMoTpeHa
BO3MOXHOCTb MO XanobaM rpaxgaH M Mo 3anpocam CyAoB MpoBepsATb
KOHCTUTYLMOHHOCTb He TO/IbKO 3aKOHOB, HO W MOJA3aKOHHbIX HOPMATVBHbIX
aKTOB.

XOTa BBOAMTCA AOMNONHUTENIbHOE YC/I0BME MOAAYN  KOHCTUTYLMOHHOW
Xanobbl - uvcyepnaHme BceX APYrMX BHYTPUroCyJapCTBEHHbIX CPeacTB
CyfebHOM 3alnTbl, 3TO He JO/PKHO MNPUBECTU K OrpaHuU4YeHuto npaBa Ha
cypebHyro 3awmTy. Kak oTmeveHo B 3akodeHun KoHctutyumoHHoro Cyaa,
nocnezoBarte/ibHOe 06XasioBaHVe rpaXAaHNHOM peLleHns cyja Mo KpanHew
Mepe B anenfiaLuMOHHOM M1 KacCauMOHHOM Mopsake U N1Lb 3aTeM obpalleHune
B KoHcTuTyumoHHbIn Cyg Poccuiickon Pegepaumn B CUCTeMe AeNCTBYHOLLErO
npaBoBOro perynnpoBaHus CYZ0yCTPONCTBA n npoLieccyasibHoro
3aKoHoJZaTenbCcTBa obecneyat 3¢PeKTMBHOCTL 06XaNoBaHUA B pamKax
COrNacoBaHHOro GYHKUMNOHNPOBAHMA BCeX CyAoB, COCTaBAAOLWMX eAnHYHO
cysebHyto cnctemy Poccurickort ®esepaunn.

N3meHseTca konnuyectBo cygenn KoHctutyumoHHoro Cysaa Poccuiickon
®egepauymyt ¢ 19 Ha 11. Tem cambiM, C Y4e€TOM TOro, 4YTO BCe peLleHuA
npuvHUMarTca KOHCTUTYUMOHHBIM CyZOM B MOJHOM cOCTaBe (TO eCTb He
npesycMOTPEHO Hanuuue nanaT, «CeHaToB» W APYruxX HenosiHbIX COCTaBOB),
obecneunBaeTcad 3¢pPeKTMBHOCTL ero paboTbl MPU COXPAaHEHUW AOCTAaTOYHO
LUNPOKOWN KONNernanbHoCcTn. Ho npu 3TOM JAaHHOe W3MeHeHue He BreyeT
npekpaweHie MOJHOMOYNIA AeNCTBYOWNX Ccydel - 3akOHOM, BHOCALLMM
n3MeHeHne B KOHCTUTYLMIO, YCTaHOBNAEHblI COOTBETCTBYHOLME MNepexodHble
MONOXEHUS.

6. B ULenoM MOXHO KOHCTaTMpOBaTb, 4YTO cocTtodaBwMecs B 2020 roay
n3MeHeHnss KOHCTUTYLMM Hanpas/ieHbl Ha COBepPLUEHCTBOBaHME opraHm3ayumn
N GYHKLMOHMPOBAHUA NY6ANYHONM BNacTu. HO B KOHEYHOM cyeTe OHW CyXaT
rnaBHOW Lenn - peanmsaynm 0653aHHOCTU rOoCyAapcTBa MO MPU3HAHUIO,
CO6M0A4EHMIO U 3alUMTe NPaB 1 CBOBOJ YenoBeka 1 rpaxaaHnHa.

Cnacmbo 3a BHUMaHVe.
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Wopr NYAENbKA
nasa npedcmasumenscmea GIZ 8 Kazaxcmane.
Cydss, 2. bepaun (Fepmarus)

PEANTN3ALUA NMPUHLUUNA NMPABOBOIO roOCYAAPCTBA
B COEPE AOMUHUNCTPATBHOI O NMPABA

1. BBepgeHue

KoHctutyumm TepmaHmn - KasaxctaHa CofepXXaT HeCKO/bKO — Tak
Ha3blBaeMbIX MPUHLMNOB rOCYJapCTBEHHOIO YCTPOWCTBA, CpeAn KOTOpbIX
0cob0 BaxHOe MeCTO 3aHMMaeT nNPUHUWN MNpPaBoOBOro rocyAapcrea.®® B
KasaxcraHe 370 TakXXe CMMBOJINYECKM MOAYEPKMBAETCH MONOXEHVEM B CAMOM
Hauane, a MMeHHo B 4. 1 cT. 1 KoHCTUTYLMW. B TepMaHui rapaHTuss NpaBoBOro
rocyAapcrea HaxoauTca nvib B Y. 3 ¢T. 20 OcHoBHOro 3akoHa (03), HO 3TO He
ymanaetr BaXHOCTM 3TOro npuHumna. HanpoTtvs, 3TO MMeeT CMMBOJINYECcKoe
3Ha4yeHyVe, YTO Nocae MHOTUX NIeT CyLLeCcTBOBaHUSA HenpaBoBOro rocyjapcrea
B nepuog 1933-1945 rr. ¢ ero MHOIMOYUC/IEHHbLIMY HapyLUeHUAMWN TpaBs
yenoseka B cCaMmoM Hayane KoHCTUTyummn FepmaHnm 6b11m 3akpenieHbl UMeHHO
OCHOBHble MpaBa, HauMHasa C rapaHTUM LOCTOMHCTBa YesoBeka. OfHaKko cpasy
nocne HUX ceaytoT NPUHLNMLI FOCYJapCTBEHHOMO YCTPOMCTBA C MPUHLUMNOM
NnpPaBoOBOro rocyAapcreBa, CpeAn KOTOPbIX WMEHHO TMPUHLNM MpPaBoOBOro
rocyzapcrea ABNSeTCA eANHCTBEHHbIM NMPUHLXMOM, KOTOPbI He TONbKO yKa3aH,
HO N HeCKONbKO geTanun3mpyetca B 4. 3 cT. 20 O3.

K BaXHbIM acnektamMm COZepXaHWUs MNPUHLMNE MNpaBoOBOro rocyfapcrsa
OTHOCATCA, B YaCTHOCTW: npuHUMN 3aKOHHOCTN AeATeNnbHOCTU
aAMVIHNCTPATUBHbIX OpraHoB, MpaBO Ha CrpaBeA/inBOe MPOU3BOACTBO,
NPUHUMN BepxoBeHCTBa KOHCTUTYLMM 1 3aKOHa, 3arnpeT nponsBoJ/ia, OroBopka
B 3aKOHe, MPVHUMMN OnpeAeneHHOCTU, MPUHLN 3allnTel JOBepus, a Takxe
NpUHUMN copasmepHocTn.?

MpakTu4yeckn HeT Takol oTpaciv npasa, KoTopas 6biia 6bl HACTONBKO
NMPOHM3aHa 3TUMW NpPUHUMNAMK, KaK agMUHWCTPaTMBHOE MpasBo. VIMeHHO
B paMKax TO/IKOBaHWA U MPUVMEHEHUA aAMUHWCTPATUBHOIO MpaBa HaxoAaT

4% degepanbHbli KOHCTUTYLMOHHbBIA Cys Ha3Ban ero O4HWUM U3 3/1eMeHTapHbIX NPUHLMNOB OCHOBHOIO
3aKoHa; cM. BVerfGE 52, 131.

47 CMm. mo pgaHHoMy Bornpocy 6onee nozpobHo Jarass/Pieroth, Grundgesetz fur die Bundesrepublik
Deutschland. Kommentar, Art. 20, Rn. 37 1 cneg,. ¢ ykazaHnem JanbHeRLLnX CCbIIOK Ha MCTOYHUKN.
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npMMeHeHVe  BbllleHas3BaHHble  MPOSIBAEHVA  MpUHUMAA  MPaBOBOro
rocyAapcTBa: HOPMbl U1, B YAaCTHOCTW, COAepXallmecs B HUX HeonpeaeneHHble
NpaBoOBble MOHATUA MOA/MeXaT TONKOBaHW B cBeTe KOHCTUTYUMM U, B
OCOBEHHOCTK, MOHATUA MPaBOBOrO roCyAapcTBa; MNpU MPUMEHEHUUN HOPM
Heo6X0AMMO YyUUTbIBATb, YTO 3TV MPUHLMMALI PACPOCTPAHAIOT CBOE AelcTBue
N Ha HWX, B YaCTHOCTM, B Tex C/y4vasix, KOrga HOPMbl — KakK 3TO OYeHb 4acTo
BCTPeYaeTcs B aAMUHUCTPATUBHOM NpaBe - NpeAyCcMaTpyBatoT YCMOTPeHve A4S
aAMVHNCTPATUBHOIO OpraHa.

2. OTpgenbHble nNposiBNIEHUS  MPMHUMNA MNpPaBOBOro  rocyAapcrea B
aAMUHNCTPAaTUBHOM Mnpase

[Jlanee B KayecTBe NprMepoB ByAyT PacCMOTPeHbl HEKOTOpPbIE MPOABAEHNS
NpPVHUMNA NPaBoOBOro rocyjapcresa Ha rnpuMepe HOpM aAMUHUCTPATUBHOIO
npasa. [Mpn 3ToM Ana 60/blUei HArNsAHOCTM Mbl byAaeM obpallaTbes
TOMIBKO K 06LleMy agMUHUCTPAaTUBHOMY [paBy, KOTOPOE HaxoAUT CBOe
BblpaXeHne B 3akoHe 06 agMUHUCTPaTUBHBLIX npoueaypax (3AM) MepmaHum
WK, COOTBETCTBEHHO, B MNpoekTe AAMUHUCTPATUBHOIO  MpoLeAypHO-
npoueccyansHoro kogekca KasaxcraHa (AMMMK). Kak nonoxeHus 3AlN l'epmaHun,
Tak 1 AMMK OCHOBBLIBAKOTCA Ha OAHUX W TexX Xe 6a30BbiX MNPUHLMNAX,
TeM CaMbIM HWXecneayoLme pasMbllieHUss MOoryT 6biTb 6e3 npobnem
3KCTPanoAnpoBaHsbl.

B cBA3M C OrpaHMYeHHbIM BpeMeHeM OCTaHOB/IIOCb TO/MIbKO Ha OAHOM U3
3TNX 6a30BbIX NMPUHLUMMOB, BCE OCTa/lbHOE MOXHO MPOYUTaTb B MUCbMEHHOW
BEPCUN MOero Aoknaja.

MpUHLMN 3aWmThl JOBepus - obllee O6bACHEHMe: 3almTa OT U3MeHeHWI
pelweHn aAMUHUCTPATUBHBIX opraHoB ®egepanbHbli  KOHCTUTYLMOHHBIN
cys FepMaHuUn pasgenn obpaTHyto CUAy Ha ABe rpymnnbl, roBOpPs Npu 3TOM O
HacTosLWen 1 HeHacTosLeln obpaTHO cune.®® B cnydae HacToswen obpaTHOM
CUbl  Kakoe-1nmbo 3aBepluMBLLEecs YyXe 0b6CTOATeNbCTBO 3aAHUM  YUC/IOM
noJBepraeTca HOBOM MPaBOBOW OLeHKe; APYrMMU CNoBaMu, peyb ujet 06
0obpaTHOM cune NpaBOBbIX NOCNeACTBUIN.* Takasa popma 06paTHOM CUAbI, Kak
nNpaBuaI0, NPOTUBOPEUUT MPUHLMMNY NPaBOBOro rocyjapcrea U Mo3ToMy, Kak
npaswio, 3arnpeLteHa.”® VIckntoueHna npusHaHbl Wb B HEMHOMOYNC/IEHHbIX
y3KO ~ OrpaHW4eHHbIX rpynnax ciy4yaes, HanpuMmep, Torga, Korja
3aMHTepecoBaHHOe NLO0 JO/KHO Obl10 pacCcyMTbiBaTb Ha W3MEHeHne Wan
3TO U3MEeHeHMe yxe JaBHO 6bII0 M3BECTHO UAN Xe BbI3BaHO VMMMNepaTUBHbBIMMA
coobpaxeHnaMm obLLecTBEeHHOro bnara.

BTopass popma 0bpaTHON CW/bI, TaK HasblBaeMas HeHaCTosLLaa obpaTHas
cmna vam obpatHasa cumna, CBsi3aHHas C GakTU4YeckMy 06CTosATeNbCTBaMU,
KacaeTcs 06CToATENIbCTB, KOTOPble HaYanuChb eLle B MPOLU/IOM, HO eLle He Hbinu
3aBepLUeHbl, 1 OKa3blBaeTCs BO3JeNCTBME C LeNbio VX 3aBepLueHns B byayLuem,
obecLieHVBas TeM CaMbiM MNpaBOBble MO3MLUNN 3aAHUM YUCIOM.>" TTOCKONBbKY
He cylwiecTByeT obLuel 3alWnTbl AOBepUA B TOM CMbICAe, YTO onpejeneHHble

4 BVerfGE 63, 346, 356.

4 TakoBa, Hanpumep, 6onee HoBas TepMuHonorus Broporo ceHata (konnerun) degepanbHOro
KoHcTuTyumoHHoro cyaa: BVerfGE 92, 277, 325.

%0 BVerfGE 95, 64, 86.
51 BVerfGE 123, 186, 257.
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06CTOATENBCTBA UM MOJIOXKEHNSA HUKOTAA He ByAyT MeHSTbCS B byayLiieM, Takas
dopma obpaTHOW cunbl ABAsSETCA B MNpuHUMAe AonycTUMON. [lomkHa ObiTb
BO3MOXHOCTb MO-HOBOMY OL€HUTL eLLe He 3aBepLUeHHble CUTyauumn, Tak Kak 40
3aBepLUeHns CUTyaumu, Kak npasBuio, Kakas-nmbo npaBoBas No3VLNSA 1 Bepa B
ee JanbHelillee CyLLecTBOBaHMe eLle He MOr1a YKpPennTbCst OKOHYaTebHO.

CnepoBaTenbHO, HeHacToALWAss 06paTHas CUAa TONbKO B UCKAOUYNTENbHbIX
Cydaax ABASETCA HefOoMyCTMMOM, a MMEHHO, B YaCTHOCTW, B Tex Cay4asyx,
KOrja 3avHTepecoBaHHOE NNLIO B CUY OMnpejeNieHHbIX 0CObbIX 06CTOATENbCTB
B KOHKPETHOM C/ay4yae Kak pa3 He JAO/MKHO 6bl10 OXKAaTb Kakoro-nmbo
N3MEeHEeHUs.>?

ST  KOHCTUTYLMOHHO-NPaBoBble 6a30Bble  JIMHUW, BbIpabOTaHHbIE =
anddepeHumpoBaHHble PegepanbHbiM KOHCTUTYLMOHHBIM CyA0M B 'epMaHnu
B CyAebHOIM MnpakTuke 3@ HeCckONbKO AeCATUNeTUM, HaxXoAaT CBOe OTpaxeHue
TakXe B MOBCeAHEBHOW aAMUHUCTPATUBHOM MpakTuKe, B YaCcTHOCTW, KOrAa
peub MAeT 06 OTMeHe WAN U3MEHEeHUN aAMUHUCTPATUBHbLIX akTOB 3aAHWM
yncnoM. Kak B 3akoHe 06 aAMWHUCTPATMBHbIX npoueaypax FepMaHuu, Tak
n B AAMUHNCTPATMBHO-MpOLeAypPHO-NpoLeccyanbHOM KkKodekce KasaxcTaHa
coZepXaTtcad MNoApobHbIe MONOXEHUS O TOM, MPU KaKUX OBCTOATeNbCTBax
AAMVHNCTPATMBHbIE aKTbl paspellaeTcs MeHATb  3a4HUM  YUCAOM AN
OTMeHATb KX. MNMoapobHble, anddepeHUMpOBaHHbIE MOMOXEHUS, KOTOpPble Ha
nepBbl B34 KaxyTcs AOBOJIBHO CNOXHbIMU, MPeACTaBAsOT CO60M TOHKWNIA
6anaHC KOHKYPUPYKOLMX Apyr C APYroM KOHCTUTYLMOHHbLIX MPUHLAMOB.
34ecb, B YaCTHOCTW, BaXXHYH POSb UrpaeT NMpUHLMN MPaBoBOro rocyjapcrea
C ero V3MepeHUsMU 3aKOHHOCTW AesATeNlbHOCTU WCMONHUTeNbHON BRactn U
NPUHUMNOM 3aLLnTbl AoBepus. Ha npakTuke oba 3T nognpuHumna npuHUmMna
NPaBOBOro rocyAapcTBa nNpoTvBopedaTt Apyr Apyry, U 3agadva YnoMSHYTbIX
HOpM®>3 3ak/itoyaeTcss B obecneveHU B KOHKPETHOM ciy4dae 6anaHca Mexay
HAMW.

Ecan, Hanpumep, KakoW-TO MHBECTOP MoJlydaeT paspelueHse Ha
CTPOUTENbCTBO 3aBOAA W HayMHaeT ero CTPOUTeNbCTBO W COOTBETCTBEHHO
y>Xe BNOXWA MHOMO AeHer K TOMy MOMEHTY BPeMeHU, KOrja rocyAapCcTBeHHbIN
OopraH OCO3Ha&T, YTO paspelleHne Henb3sa ObblNo AaBaTb, Hamp., MO NPUYUHE
3KONIOrNYeCKMX acrnekToB, O KOTOPbIX CTano WU3BECTHO NMLUb 3aAHUM YUC/IOM,
BO3HMKaeT BOMPOC, Kak COrfacoBaTb MNPUHLMMN 3aKOHHOCTU AeATe/lbHOCTU
NCNONHUTENbHOM BNacTW, TOBOPAWMA B MOJb3Yy HeMeA/eHHOM OTMeHb!
paspelwleHns, C NPUHUMNOM 3alinTbl AOBepuUs, roBOPSALEM B MNO/b3y
OCTaB/MeHNs pa3peLleHns B cune. B oboumx cnyydasax peyb naeT 06 n3MepeHnsax
OAHOr0 N TOr0 Xe KOHCTUTYLMOHHOrO MNpuHUMna - MpUHLMNA NpPaBOBOro
rocyfapcrsa.

MNprMeHeHVe  KOHCTUTYLMOHHBLIX MPUHLUMNOB B  aAMWUHUCTPATUBHOM
npakTuke ABNAETCH, C/1efoBaTe/lbHO, HeOoTbeM/JeMbIM  YCIOBMEM AN
3¢PeKTMBHOrO YCTpPOMCTBa oObLllecTBa Kak MpaBoOBOro rocygapcrea. Het
HeobXoAMMOCTN B MOBTOPEHUN WAW MNPETBOPEHUN KaxXAOro MpesnoXeHNs
KoHCTUTYyuMn B NpoCTOoM (aAMUHUCTPATUBHOM) npase. Kaxabli KOHKPeTHbIN
COTPYAHUK TrOCYAAPCTBEHHOrO OpraHa, NpuHMMas nboe agMUHUCTPATUBHOE

2 BVerfGE 68, 237, 307.
> B repMaHCKoM 3akoHe 06 agMUHUCTPaTUBHbBIX NpoLedypax pedb UAET, B YaCTHOCTH, CT. 48, 49 3Al.
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pelLleHVe W, npexze BCero, NpPUHWUMas ANCKPELMOHHble pelleHus, 06s3aH
BCerga nprHMMaTh BO BHUMaHMe Takke KOHCTUTYLMIO 1 ee MPUHLMMGI.

Tonbko B TOM C/lydae, ecsin yAacTCa MPOHUKHYTbCA KOHCTUTyuuen n ee
npuHUMnamn, 1, B KOHEYHOM WUTOre, ee MNpUMEHEHVEM MPU TOJIKOBAHUN
HeonpeAeneHHbIX MPaBOBbIX MOHATUMA B 3aKOHax W Mpy  MNPUHATUU
AVCKPELMOHHbBIX peLUeHUil, MOXHO 6yaeT roBOpUTb O MOJIHOCTBIO PasBUTOM,
s¢dekTMBHOM npaBoBOM rocygapcTtee. MNpuHatie Al KasaxctaHa sBnseTcs
BaXHbIM LLAroM Ha 3TOM MNyTW. HO MCNONHUTE/NIbHOW BNacTu eLle npeactounTt
cienaTb elle 6onee BaxHbIA Lwar: 6byayllee NpUMeHeHne npouesypHo-
npoLieccyasisHOro npasa B cBeTe NPUHLMNOB KOHCTUTYL M.

Cnacmbo 3a BHUMaHMe.
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Mucahit AYDIN,
Deputy Secretary General of the Constitutional Court
of the Republic of Turkey

CONSTITUTIONAL PRINCIPLES OF MODERNIZATION
OF THE MODERN AND EFFICIENT STATE

The title of this session is modern state. We live in a modern age, but
the information technologies most define our age. Indeed, the internet and
digital platforms have become indispensable in our daily lives. This is even so
nowadays during the pandemic as evidenced by this video-conference.

States and governments employ internet and digital means in public domain
to provide speedy and effective public services. Turkey is a good example to
such states. In the last decade, Turkish state went through tremendous progress
in terms of digital transformation.

E-state

The citizens have access to public services through an online platform
called “e-state.” A person can place various public transactions on this platform
and see individual public records. For example, you can see your tax records,
administrative fines, registered properties, phone lines in your name. You can
see your health records, for example, if you take a Covid-19 test, you see the
result on this website. Doctor visits, prescriptions, diagnoses are all available
there.

Online Hearings

The part of this system is National Judiciary Informatic Systems (NJIS)*,
through which one can file lawsuit electronically and then submit documents
through this system. A citizen may just log in to the e-state and see if there is
complaint or judicial proceedings or court order against him or herself.

Within this scope, online hearings are also possible in the Turkish legal
system. The criminal procedural law states that a court may hold online hearing
if necessary (Law no:5271, Criminal Procedure Code, Article 196 8 4). There are
specially designed rooms for online hearing in court houses and penitentiary
facilitations and it takes places through a special “Audio-Visual Information
System.”

% For detailed information on NJIS see the website prepared by the Ministry of Justice of the Republic of
Turkey at https://www.e-justice.gov.tr/, accessed on 25.9.2020.

122




>

}.

i

=]
=
=<
=<l

|

Online hearings may be very useful because it is cost and time effective
both for courts and parties. It may speed up judicial proceedings, which is
very important in terms of right to fair trial. As said nicely, justice delayed is
justice denied. Online hearings maybe very practical particularly in exceptional
circumstances like Covid-19.

Issues

But under certain circumstances, online hearings may infringe very essence
of one of sub-elements of right to fair trial, which is right to be present at
hearing. Certain problems may arise in this context, e.g., is the consent of an
accused or a party to a civil case is necessary? Does it matter if it is criminal or
civil case? What are the principles governing online hearings?

The case-law of the European Court of Human Rights (ECtHR)

The European Court tackled this issue about a decade ago and set out
certain procedural guarantees in the context of a criminal trial. In its judgment,>
the Court stated that a video-hearing must not disproportionately restrict tight
of defense and it must be necessary for public security or the security of the
accused. There must exist serious and concrete danger or security threat, and
if in person trial might cause serious delay, video hearing may be justified.
Following the Court went into specifics of a video-hearing and stated that certain
guarantees must be respected during video-trial:

Court must take a decision regarding video-hearing and notify the accused
10 days before (so that they can prepare and send documents etc.).

During online hearing, everybody must be able to see each other.

During online hearing, the accused must be next to the counsel in person.
If that is not possible, there must a secured line between the accused and
counsellor to ensure the confidentiality of their communication.

The identification of the accused (an official person must verify the identity
of the accused).

These procedural guarantees may eliminate the adverse effects of video-
hearing and ensure its fairness.

Case-law of the Turkish Constitutional Court

The Turkish Constitutional Court delivered two judgments fairly recently on
this matter and laid down certain principles.

In the first case,*® the applicant was accused of membership of terrorist
organization. She attended the first hearing in person but then she was
transferred to a prison facility in another city due to security reasons. Later
in the case, the court decided to hold online hearing because the applicant's
transfer to the Court posed security risk. The applicant objected to online
hearing and requested to be heard in person. The Court rejected the request
citing security reasons. Eventually, the Court sentenced the applicant to nine
years in prison.

The applicant filed an individual complaint with the Constitutional Court.

The Constitutional Court first stated that online hearing against the consent
of the applicant constituted an intervention to the right to be present at hearing.

% Marcello v. Italy, App. No 45106/04, 5.1.2007.

% Sehrivan Coban [Plenary], App. No 2017/22672, 6.2.2020. English press release of the judgment is
available at https://www.anayasa.gov.tr/en/news/individual-application/press-release-concerning-the-
judgment-finding-a-violation-of-the-right-to-be-present-at-the-hearing-due-to-the-use-of-audio-visual-
information-system/, accessed on 25/9/2020.
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However, it had a legal basis and it pursued a legitimate aim to have time
and cost-effective trials.

The Constitutional Court then examined if this intervention was necessary.
In other words, whether less restrictive means is available for the desired aim.

Here, the Constitutional Court scrutinized the reasoning of the assize
court. The Constitutional Court stated that a blanket reasoning such as security
concerns does not suffice for online hearing. The assize court must specify the
concrete security threats and risks. Further, the assize court may resort to less
intrusive means to eliminate the risk. For example, it could delay the hearing
date or could order extra security measures. According to the Constitutional
Court, the assize court failed to explain sufficiently why online hearing was
necessary.

Therefore, the Constitutional Court found a violation of the right to be heard
in person.

In the second case,”” the applicant was a prisoner and faced disciplinary
proceedings because of his ill-actions. The applicant appealed the disciplinary
sanction and stated that he was subject to ill-treatment by prison guards. He
also wanted to be heard in person relying on the reason that he had submitted
grievance against prison guards before and that that he could not properly
defend himself under their custody.

But the Court held online hearing without putting forth any reason and
merely stating that online hearing is a substitute for a hearing in person. The
Constitutional Court also found a violation here as well because the lower court
failed to explain in concrete manner why online hearing was necessary.

Conclusion

To sum up, the Constitutional Court implied that online hearings do not
result in per se violation of right to fair trial. The Court also made no categorical
distinction between criminal and civil cases. However, the Court also made
it clear that courts have no absolute discretion to have online hearings. There
must be compelling reasons to hold online hearings and courts must spell out
such reasons in their decision. Online hearings may be held only if no other
means available.

So, the technology may facilitate the exercise of fundamental rights and
freedoms. Online hearings, for example, may be useful for speedy trials.
However, at some point, the use of technology may infringe enjoyment of rights
such as right to be present at trial.

| believe the Constitutional Court developed a reasonable and balanced
approach between use of technology and enjoyment of fundamental rights.

7 Emrah Yayla [Plenary], App. No 2017/38732, 6.2.2020.
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Ceprein YAAPLIEB,
ZJokmop ropuduyeckux Hayk, npogeccop
YHusepcumema KA3MtOY um. M.C. Hapuk6aesa

KOHCTUTYLIMA KAK FOPUAVNYECKASI KOHCTPYKLLUSA OCHOB
FOCYAAPCTBA U CUICTEMbI 3AKOHOAATENBCTBA: MPOLLI/OE,
HACTOSILLLEE N BY/AYLLIEE

25-netne KoHcTuTyuum Pecnybnmkm KasaxcTaHa - BaXHasd BbICOTa,
KOTOPOW Jlyylle BUAHA KOHCTUTYLMS KakK WUCTOPUYECKUIA MOJINTUKO-NPaBOBO
deHOoMeH, ee Ha3Ha4yeHVe, CTOPUS, COBPeMeHHOe COCTOSIHME U MepCreKkTUBbI.

C
n

Ha3HaueHue

KoHcTuTyums - ocoboe TeXHUKO-opUMYecKkoe n3obpeteHune
YesnioBeYecTBa, YHVBepCcanbHOe CPeACcTBO KOHCTPYMPOBAHWA M MOCAeAyHoLLero
rapaHTUPOBAHMA OCHOBHbLIX Hayan CUCTeMbl FOCYAAPCTBEHHbLIX OPraHoB U
3aKoHojaTenbcTBa. OHa 33ZaeT paMKy U HanpasieHue MOAUTUKO-NPaBOBOW
K, OTYaCTM, 3KOHOMWYECKOW W CouManbHOWM 3BOAKOUMK obuiecTBa. Moxer
OrpaHNuyVBaTb pasBUTME 3aKOHOAATENbCTBAa B OAHWX HarnpaBieHUax U
CTUMYNMPOBaTb B  APYrMX, YCKOPATb W MPUTOPMaxmBaTb CoUManbHble
npoLecchl, B 3HaUYNTENIbHOW Mepe BO34eNCTBYA Ha MakpOypOBHe Ha NpaBOBYHO
NONNTKVKY, CTPATernto pa3BnTUSA 3akoHoZaTeNnbCTBa.

KoHCTUTyumMss - nporpamma, MaTpuua MnpaBoOBOro pasBuTus, MNpw
3TOM OTHOCUTENIbHO OTKPbITas A5 HOBbIX OTTEHKOB CMbIC/IOB U aKLEHTOB
C y4yeTOM TeKkyWMX W MNepcnekTUBHbIX W3MEHeHW B peasibHOCTW, B
rpaHuuax npegenbHbiX CMbICIOB KOHCTUTYLMOHHBIX HOPM. KOHe4yHo e, Ha
KOHCTUTYLMIO BAUSIET 3KOHOMWYECKOoe, HayYHO-TexXHu4yeckoe, MoAnTrh4eckoe,
naeonornyeckoe, KynbTypHOe pasBuTMe o6LiecTBa, HO M OHa MPSMO WU
KOCBEHHO BO34eNCTBYeT Ha BCe chepbl 0OLLECTBEHHOW XW3HW, 3akpennseT
OCHOBbl BHYTPEHHEN 1 BHeLlHel MOAUTUKW, NpaBoOBble MNPUOPUTETbI U
LLEHHOCTW.

[eliCTBEHHOCTb  KOHCTUTYUMW - BaXHbIAi KOMMOHEHT obecrneyeHuns
NEeruTUMHOCTM W OTBETCTBEHHOCTM TOCYAAapPCTBEHHbLIX OPraHOB W  BbICLUNX
AOMKHOCTHBIX AU, YCTOMYMBOro pasBuUTUdA, obecrneyeHuss nNpaB U CBO6OA
YyenoBeka, MMpa 1 cornacus, NPeoAosIeHNst KPU3NCOB.
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bnarogapa genctBuaM  nogern M OBLUMPHOM  MHCTUTYLMOHANBHOM
NHOpPACTPyKType - 3KOHOMMUYECKOW, COLManbHOM, MOANTUYECKOW, AYyXOBHOW,
WHOOPMALMOHHON - [elcTBytoLWen € y4eTOM HOPM OCHOBHOIMO 3akOHa,
KOHCTUTYLUMSt BbICTyNaeT Kak WHTerpatop 3akoHogaTenbcTBa. KoHCTUTyums
co3zZaeT CBOero poga noje HPUANYECKOro TAroTeHUs B O6LLeCTBEHHOM
CO3HAHUN U OBLLECTBEHHbIX OTHOLIEeHWUsIX. Bbnarogaps 3ToMy NpoOUNCXOANT
nepapxmyeckoe CMUCTEMHOE W  BOCMPOU3BOAMMOE  A/INTEeNIbHOEe  BpeMms
B3aMOJENCTBNE C Hell 1 MeXAy CObOo oTpacsiei, MHCTUTYTOB 1 HOPM Npasa.

M3 ncropuun

Yenoseyeckass MbIC/Ib B UCTOPUW AONAr0 Uckana ¢opMy COXpaHeHUs
OCHOB 3aKOHOJaTeNbCTBa. ANPO6MPOBaNMCb pasHble BapuaHTbl obecneveHns
CTabUNbHOCTM 3aKOHOB: MpUAAHME VX YacTL BOXEeCTBEHHOro NMPOUCXOXAEHWS;
BBeJeHMe peinrmo3HbIX NPOKAATUA N HOPUANYECKMX 3arpeToB Ha 3MeHeHue
HEKOTOPbIX 3aKOHOB; HajeneHwve OTAeNIbHbIX HPUCTOB WAW CheunanbHbIX
AOJDKHOCTHbLIX /AL, MPaBOM TOJIKOBaTb 3aKOHbl, YTO MPUPaBHMBAaNOCbL K
3aKOHam.*®

HemHoro 6onee zByx BekOB Hasaj, Oblnn m3obpeTeHbl KpaTkvie OCHOBbI
3aKOHOAATeNIbCTBA, KOTOPbLIM MPUAANN BbICLLYH HOPUANYECKYHO CUMY U Ha3Baaw
KOHCTUTYUMeN, bbina npuHaTa KoHctutyums CLUA, gencTBytowan ¢ nonpaskamm
1 CeroAHsi.

B KasaxctaHe B nepmoj, He3aBUCMOCTU fecTBYeT TpeTbs KoHCTUTyums, B
TeKCT KOTOPOW y>Ke BHEeCeHO HeMasio N3MeHeHM A,

Tekct genictBytoweri KoHCcTuTyumm 6bin nogrotosiaeH B 1995 r. npw
HenocpeacTBeHHOM y4yactuu [lepsoro [NpesngeHTa KasaxctaHa HypcyntaHa
AbunweBnya HazapbaeBa. Cpeant MHOMMX AKML, MNPUYACTHBIX K CO34aHUIO
KoHCTUTyummn, Hamnbonee akTUBHYKO POAb B ee pa3paboTke cbirpann eile
ABa uyenoeka - Harawb6ai AmaHranvesuny LlavikeHoB (Torga - MUHUCTP
toctnummn) 1 KOHCTaHTUH  AHaTonbeBuy  Kosnnakos  (NpeacTaBuTesb
MNpesvgeHta B BepxosHom Cosete). HepaBHO, B cTatbe Ana  KHUTWY,
nocesweHHon 80-netuto [Mepsoro [lpesmgeHTa, K.A. Konnakos BrepBble
pacckasan, kak [pe3vgeHT nopyymn emy, paspeLlvsB CoBeToBaTbCA C Buue-
Mpe3sngeHTom E.M. AcaHbaeBbiM, HauyaTb FOTOBUTb MNPOEKT KOHCTUTYLumn
W TPWXAbl BO3BpAaLLLAN MpeacTaBisgeMble BapWaHTbl TekcTa JOKyMeHTa ANA
fanbHenwen paboTbl.>® A Takxe kak netom H.A. LlarikeHos, K.A. Konnakos,
B.A. MyxamefxaHoB, C y4yacTmem W noj pykosoactBoM H.A. HasapbaeBa
YeAVHUNNCb Ha HEeCKONbKO JAHel B CaHaTtopuu «AnaTtay» U AopabaTtbiBanu
OKOHYaTe/IbHbI BapMaHT MpoeKkTa OCHOBHOMO 3aKOHa C y4YeTOM 06CyXAeHWU,
«FOTOBSA ero K Nybankauum ans ronocoBaHns Ha pebepeHaymes. 0

Kctatn, no npoekty KoHctutyumu, wectb 13 11 cygeit KOHCTUTYLIMOHHOIO
Cypa PK (bamaxaHoB M.T., PoroB W.W. HypmarambetoB A.M.,,
bawapumosa J1.W.,, ManuHosckmin  B.A.,  Ypapues C.®.) B nucbme,
% TogpobHee cm.: Yaapues C.d. KoHCTUTYLMA 1 3BOAOLMS 0bLecTBa (BONpPOCk Teopun 1 ¢unocodum
npaga). - CM6.: YHMBepCcUTeTCKNM n3aaTenbCcknii koHcopumyMm, 2015. - 388 c. - C. 21-30.

% Cwm.: Konnakos, KoHcTaHTUH. Camoe BaxXHOe BMAVLLb NVLLb Yepes 3aBecy BpemeHu // Ponb MNepsoro
Mpe3ungeHTa Pecnybnmkn KasaxcTtaH B KOHCTUTYLMOHHOM CTPOUTENbCTBE HesaBucMMoro KasaxcraHa:
ypoku Enbackl / C6opHUK MaTepuranoB 1 ctateid. Mog obiien pes. KA. Mamu. Hyp-CyntaH: [lenosoit Mmmup
ActaHa, 2020. - 624 c. - C.421.

50 Tam xe. C. 423.
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onybnukoBaHHOM netom 1995 r. B rasete «llaHopama», BbiCKasanay Hemano
KPUTUYECKNX 3aMedaHViA. 3HaunTeNnbHasd 4acTb 3TUX 3aMeyaHuidi npamMo
AN KOCBEHHO OblIN y4yTeHbl B OKOHYaTeNbHOW pegakumm KOHCTUTYLUU U
coZlecTBOBaNV ee ornpefeneHHOMY Y/y4LLeHU0.

B uenowm, 3a npowejvie yersepTb Beka, KoHctutyuma 1995 r. ceirpana
NO3NTUBHYIO POJib AN NPOBEAEeHUS 3KOHOMUYeCcKnX pedopm, GopM1poBaHUS
HOBOrO roCyAapcTBa C CUAbLHOW MPe3nAEeHTCKON BNacTbto, 3$deKTUBHON And
BblBOZA CTPaHbl M3 Kpu3Kca 1 nposedeHUs pedopm, a TakxKe A5 COXPaHEHUS
MEeXHaLMOHAaNbHOIo N MeXKOHPeCCMOHaIbHOro MMpa U Coriacns B CTpaHe.

HacTosiee. Mno6anbHbIN KpU3NC

CeroZiHs 4enoBeyecTBO MepexvBaeT rNobanbHbIN KPU3UC, He TONbKO B
chepe MeANLMHbI, CAHUTAPHO-3MUAEMUNONOTUYECKON CYXObl, 3KOHOMMUKMU,
d1HaHCOB, HO 1 B chepe MOAUTMKM W NpaBa. Kak 3ameTun BeHrepckui
akagemmnk Yaba Bapra, «CyLlecTBYKOT TbICAYN KHUI O BEPXOBEHCTBE W
npuopuTeTe 3akoHa, HO Mbl BCe PaBHO /IeTMM B NponacTb. YTobbl 3TOro He
NPOV30LLJIO, HAZLO0 BEPHYTLCA K UCTOKaM, HayaTb C aHanu3a rnpuynH, KoTopble
npUBenu K CNOXMBLLENCA CUTYaLnm».°!

nobanbHble BbI30BbI, - MOAYEPKHYA, BbICTyNas Ha 74-i  ceccumn
FeHepanbHOM Accambnen OOH TMMpe3ugeHT KasaxctaHa K.-XK. K. Tokaes, -
«YCYyrybnarTcs  CAEPXMBAOWMMWU  CaHKUUSMKW,  TOProBbIMW  BOWMHaMW,
BO3pacTaloLWMM  COMepHUYeCcTBOM B  KOCMOCe, KMBepTexHonoruaMm u
NCKYCCTBEHHbBIM NHTENIEKTOM».®2

B Kkaxpgoln cTpaHe Kpu3ucC nposiBAseT obuive 4YepThbl, BbiCBEYMBaeT WU
obocTpseT crneyndumyeckme NpoTMBoOpeUns, Npobiemsl.

KasaxctaH cTouT HakaHyHe onpefeneHHbIX CUCTEMHbIX MONUTUYECKUX,
CoLManbHbIX 1 SKOHOMUYECKMX pedopm, KOTopble MHULMVPOBAN U rnojaepxan
BTOpPOW lNpe3ngeHT.

Mpu noarotoBke HOBOW KOHLEMUMY NpaBoOBOM NOANTUKM KasaxcTaHa Ao
2030 r., cnegyet nogymMaTtb Haj MorpaBkaMy He TOJIbKO B 3aKOHOAATEe/NbCTBO,
HO N B OCHOBHOW 3aKOH CTPaHbl, a Takke 06 opuLManbHOM TOIKOBAHUM €ero
OTAENIbHbIX HOPM. B 4acTHOCTW, B CleAyrLLNX HarnpasB/ieHVAX:

- YTOYHUTL COAEep>XXaHue MOoJIoXKeHUA MyHkTa 2 cT. 91 KoHcTuTyuum o
Hen3MeHHbIX «OCHOBOMONArawLWMxX MNpuHUMNax AeatenbHOCTU Pecnyb6nuvkn,
3a/iokeHHbIXx OcHoBaTtesnieM HesaBucuMoro KasaxcraHa, NepsbiM [pe3ngeHTom
Pecnybnnkn KasaxctaH - Enbacbl», BBEJ€HHOTO KOHCTUTYLIMOHHOW pedopmMOor
2017 r.;

- yKpenuTb KOHCTUTYLMOHHbIA KOHTPOAb 3a CYeT paclivpeHus Kpyra
CybbekToB O0bpalleHuUss U akTMBM3aUMM MeXaHu3ma obpalleHns CyAoB Mo
BOMpOCaM MNpPOBePKM KOHCTUTYLMOHHOCTU JAEeMCTBYHOLLLEro 3aKkoHOAaTeNnbCTBa,
a TaKXke HaZenuTb rpaxjaH rnpasoM obpallaTbCs B OpraH KOHCTUTYLIMOHHOIO
KOHTPONA Moc/ie MPOXOXAEHUA BCeX CyAebHbIX WHCTaHUMA Npu COMHEHWU
B KOHCTUTYLMOHHOCTU HOPM, Ha OCHOBaHWW KOTOPbLIX pPaccMaTprBanochb
6 Cwm.: Y. Bapra / KoHTypbl MupoBoro nopsgka B XXI Beke // B kH.: 3anecoukuii A.C. CTaHoBneHue

rnobanbHOM KynbTypbl U KOHGANKTLI UMBMAM3aLMiA (Mo maTepuanam MexayHapoaHbIX JInxaveBCKux
Hay4HbIX YTeHwni). CM6.: CMeryr, 2018. - 608 c. - C. 573.

62 TMpe3ngeHT KazaxctaHa KacbiM-)XOoMapT TokaeB BbICTynun Ha O6wumx gebatax 74-ii ceccum
FeHepanbHol Accambnen OOH. 25.09.2019. URL: http://www.akorda.kz/ru/events/prezident-kazahstana-
kasym-zhomart-tokaev-vystupil-na-obshchih-debatah-74-i-sessii-generalnoi-assamblei-oon (27.08.2020).
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Aeno, ecnn cys He obpatunca B KOHCTUTYLUMOHHBIN CoBeT Mo 3asiB/eHHOMY
XOZaTanCTBYy rpaxaaHVHa UM ero npeacTaBuTens;

-  YCWAUTb  KOHTPOJIbHble  MonHoMouust  [lapnameHTa,  BBeCTU
napnameHTckoe pacciefoBaHMe Mo OTAe/ibHbIM  BOMpocaM, W3MEHUTb
n3brpaTesibHOe 3aKOHOAATeNbCTBO - YMEHbLUUTb MPOXOAHOV 6apbep
AN NapTUA, Co3jaTb MexaHusm unsbpaHus B [lapnameHT 3¢deKTUBHbIX
N KOMMETEeHTHbIX KaHAWAATOB, M36MpaeMbIX rpaxjaHaMy He TONAbKO Mo
NapTUMHBIM CNXCKaM, HO W MepPCOHaNbHO (YTO BO3MOXHO B PpaMKax WU
NPONOPLIMOHANbHOM, N MAaXXOPUTAPHOM N361paTeNbHbIX CUCTEM);

- pa3BuBaTb BblObOpHble Hayana B MeCTHOM [OCyAapCTBEHHOM
yrpaBaeHUn N YKpenuTb MecTHoe CaMOoyrnpaBs/ieHne, He 3abbiBasi MPY 3TOM, YTO
B COBPEMEHHOM MVpe AeliCTBYeT 1 MHasA, MPOTVBOMOOXHAsA AeleHTpann3aumm
TEHAEHUMS  UeHTpanmsaumn,®  ykpenneHns  efuHCTBa, ¢dopMmMpoBaHUA
CUABHOMO MPaBOBOrO BbICOKOTEXHONOMMYHOMO roCyAapcTBa, BCTPaVBatOLLLEerocs
B pervoHanbHble W rnobanbHble MOAUTUYECKME W MNpPaBOBble CUCTEMbI U
npoueccsl;

- obecneunTb nostanHoe cokpaLleHue rocyAapCTBeHHbIX
CNYXaLMX W COTPYAHMKOB KBa3MroCyAapCTBEHHbIX OpraHuWsauuii € y4eToMm
L,eNnecoobpasHoOCTM B YCI0BUAX KPU3NCA N YCKOPEHUS Pa3BUTUS YCTPaHEHUS
M3MNWHUX 1N HedPPeKTUBHbIX MNOCPeAHNYECcKNX CTPYKTYP W  3BEHbEB,
HeObXOAMMOCTM  MOBbIWEHUS  Pe3yNbTaTUBHOCTM  UX HemnocpeacTBEHHOM
paboTbl, a TakxXe 3amMeHbl YacTh KX QYHKUWA anropyuTtMamm MUCKYCCTBEHHOro
NHTEeNNeKTa;

- yKpenuTb npaBa W BO3MOXHOCTM rocyjapcTBa Mo: 3awure npas
N CcB06OJA uYenoBeka W TpaxAaHWHa; YTBEPXAEHWHO CrnpaBesnBOCTL U
OTKPbITOCTM B  [JeATeNbHOCTU [OCOPraHoB; OXpaHe 3KONOrUW; PasBUTUIO
Haykn, obpa3oBaHVA U 34pPaBOOXPaHeEHUst 3a CYeT MOBbILWEHUS COLMANbHOM
OTBETCTBEHHOCTN KPYMHOro BbICOKOAOXOAHOrO 6M3Heca, TpaHCHaLMOHANbHbIX
Koprnopauui, € y4YeTOM pPernoHajbHbIX W HaLWOHa/IbHbIX WHTEPecoB; Mo
pa3BUTUIO LdpoBM3aLMM 1N AOCTYNA K KayeCTBEHHOMY VIHTepHeTy; KOHTPO/I
MoHononni; 3¢GeKTUBHOMY HanoroobsoXeHnto 1 GUHAHCOBOMY KOHTPOIO,
B TOM uYuncC/ie 3a JOXOAAaMW U Pacxofamun rocyfapCTBEHHbIX CAyXaliux U nx
cemeri, 3a 0PLLIOPHBIMK ONepauuaMy; YCUIEHWIO MPOTUBOAECTBUS KOPPYNLUK;
BO3MOXHOCTM  npoBejeHWss  (Mpy  HeobXOoAMMOCTK)  HaLMOHaNM3aumum
OTAe/NbHbIX CTpaTernyecky BaxHbIX NPeanpuaTUl; 3alimnTe npas notpeburtenei
AN Pa3BUTUS KOHKYPEHTOCMOCOOHOM 3KOHOMUKMW; obecnevyeHno MexaH13mMoB
paBHOBECHOro CObNtoAeHNs NpaB paboTHNKOB 1 paboTojateneit; U T.4.

VicTopuyeckme nepcnekTmBbl

B 3akioyeHMn - HemMHOro o 6yaywumx rnobanbHbIX MNepcnekTuBax
beHOMeHa KOHCTUTYLU (BO3MOXHbIX 1 3aKOHOMEPHbIX).

1. KoHctutyuma KasaxcraHa, Kak W KOHCTUTYUUU  APYrux  CTPaH,
TONIKOBaHVe W peanMs3aums X HopM, O6yayT u  BrApeib HensbexHo
COBepLUEeHCTBOBATLCS, NPV HEOBXOANUMOCTUN - OBHOBASATLCA U afanTUPOBaTbLCA
K HOBbIM YCNOBUSAM, NOALEPXKMBas yCTOMYMBOE pa3BmTMe ObLLLeCTBa.

6 ToapobHee O COOTHOLLUEHUV TEHAEHLMA LieHTpannsauum 1 geueHtpanmsaumm cm.: Mansues I.B.
PasBuTve npaBa: K ejMHEHN0 C pasyMoM W Haykol: MoHorpadusa. M.: M3a-so MHOU npu MuHiocTe
Poccun, 2005. - 204 c. - C. 185-187.
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2. B o6o3pumom bygyuiem, Ha nnaHete, BUAMMO, ByayT AOMUHMPOBATb
HeCKONbKO NUAMPYIOLWNX CTPaH U KX 6/10KOB, COH30B. B nepcrnektnBe He
NCKNOYaAeTCA TeHAeHUMss 0bbeAnHeHUs 3HauyuTeNbHOM 4acTu rocyAapcTs
pPa3HbIX KOHTMHEHTOB B 6o/ee KpyrnHble 0OpPa3oBaHUS PervoHasbHOro U
KOHTMHEHTaNbHOro ypoBHS. B H1X ByayT HEO6X0AMMbI OCHOBHbIE 3aKOHbI, TUMNa
KOHCTUTYUMK EC. 3TO OANH 13 BO3MOXHbIX BapNaHTOB.

3. Ewe oAVMH BO3MOXHbIA BapuaHT. Ecin gonget A0 npeAckasaHHOWN
ewe WmMmaHymnom KaHtom B koHue XVIII B. BcemupHon depepayunm
nnu KoHbesepauny,  obbeAMHANOLWEN  HauMOHaNbHble  rocyAapcTBa
niaaHeTbl, TO MOXeT aKTyaanm3npoBaTbCa wuAea rn106anbHOM KOHCTUTYLUN.
Kak npegnonoxun >Xak ATtann, 6biBWWIA, KcTath, kak n C.C. AnekceeB WU
PonnaH [JoMa 3apyb6exHbIM KOHCYNbTAHTOM MNpu APUHATAN KOHCTUTYLMUK
KazaxctaHa B 1995 r., pofib «MAaHeTapHOM KOHCTUTYLMU», NPU OnpeseneHHbIX
yC/IOBUAX, BO BTOPOM nonoBrHe XXI Beka, «MOXeT CbirpaTbh AOMOJHEHHbIA U
pacwmpeHHbln Ycta OOH».% XXak ATTann nonaraeTt, 4To ecin YenoBeyecTBo
yCrnewHo nporjeTr 4epe3 WCTOPUYECKMA 3Tam, MOoTeHUMaibHO YpeBaThil
CaMOYybUINCTBEHHON MUPOBOW AAEPHOM BOWMHOWM, HaCTyNUT cieAyroLmin 3Tan
rno6asbHOro pasBUTUSA, UMeHYeMbll UM rMnepaemMokpaTein, Hayano KOTOporo
OH OTHOCUT KO BTOpOM nosioBuHe XXI Beka. Ha 3ToM 3Tane pa3sBuTud, Mo ero
MHeHuto, [eHepanbHas Accambnes OOH MoxeT 6bITb TpaHcdopMMpoBaHa
B ABYXNaniaTHbI MNJaHeTapHbIA MapnameHT, a pacwmpeHHbln  CoseT
BesonacHoctn OOH 6yaeT KOHTPONMPOBATb MAaHeTapHoe MpPaBUTeNbCTBO,
obpasoBaHHoe BOKpyr FeHepanbHoro cekpetaps OOH. BTO n MOT nepengyt
B nogynHeHve FeHceka OOH. byayT co3gaHbl MyUpoBOM 6aHK M pasnnyHble
MVpPOBbIe areHTCTBa A9 peLleHns rnobanbHbIX BbI3OBOB.%

4. MOXHO OTMeTUTb W YeTBepThl, CKOopee 3aKOHOMEPHbI BapuaHT,
eCTeCTBEHHO-UCTOPUYECKOro  KOHCTUTYLMOHHOro passutmnsa. B XXI  Beke,
Ha HOBOM YpPOBHE HayYHO-TEXHUYEeCKOro pasBUTUA W HakaHyHe nojbemMa
HOBOV MOLLHOM BOJIHbI KOCMUYECKON JAeATenbHOCTY, MpOoABUACA npoLecc
bopMUpOBaHMS KOCMUYECKMX [OCYAapCTB, CHadana B CTpaHax-nugepax.t®
Poccnsa, CLUA, Kwutai, fnoHus, ®PpaHums CO34at0T KOCMUYecKme BOMCKa
N noApasfeneHns, AeVCTBYHOT [OCyAapCTBEHHble OpraHbl yrpasieHuns
KOCMUYECKOWN AeATeNbHOCTbIO, HaLIOHa/IbHOe U MeXAyHapoAHOoe KoCMnyeckoe
npaso, ¢opmupyeTca MHaa MHPPACTpykTypa. ITO - 0b6Laa crpaTernyeckas
TeHAEHUMS 1 nepcrnekTruBa TpaHchopmaumm BCex COBPEMEHHbIX N ByayLinx
Pa3BUTbIX TOCYAAPCTB MAaHeThI.

¢ Attann X. KpaTtkas nctopums byayLiero / nepesog ¢ panu. CM6.: Mutep, 2014. - 288 c. - C. 256.
& Cm.:Tam xe. C. 256-258.

% TMoppobHee cm.: Yaapues C.P. KocMmnyeckoe rocyAapcTBo Kak rocyAapcTBo byAyLlero: BO3MOXHble
BapuaHTbl GOPMMPOBAHNA U OPUANYECKOro 3akpenieHus cratyca // MpasoBas KynbTypa. HayudHbIN
XypHan = The Legal Culture. Scientific journal. - 2019. - Ne 1 (36). - C. 23-37; Udartsev, Sergey F.
Space State: Possible Options for Forming // RUSSIAN LAW: Theory and Practice. 2019. Ne 1. - P. 66-
75; Krichevsky, Sergey and Udartsev, Sergey. Space State on Earth and Beyond: Philosophy, Models,
Experience and Prospects // Philosophy and Cosmology. Volume 23, 2019. - P. 30-52. URL: http://doi.
org/10.29202/phil-cosm/23/4 (27.08.2020).
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MepBbI®” 1 BTOpON [Mpe3naeHTbl KasaxcTaHa®® He pas 3aABnsAAn, 4To
KasaxcTaH fo/mKeH CTaTb KOCMUYECKOM AepKaBoi, KOCMUYeCKMM rocyAapCTBOM.
SToMy CayXaT, B YaCTHOCTU: pas3BUTME KOCMogpoMa «balikoHyp», co3jaHune B
KazaxcTtaHe HauMoHaNbHOro KOCMUYECKOro LieHTPa C BbICOKOTEXHONOMMYHbBIM
3aBO/ZOM MO N3rOTOBMEHNIO KOCMUYECKMX annapaToB, PermoHanbHbIX LEeHTPOB
AVCTAHLUMOHHOIO 30HAVPOBAaHNSA 3eMAN 11 KOCMUYECKON CBA3N® 1 T.4,.

PasymeeTcs, pasBuTMEe KOCMUYECKOW  AeATeNIbHOCTY, WcCnejoBaHune
N OCBOEHMEe KOCMOCa, pasBefka W J06bl4a KOCMUYECKUX pPecypcos,
dbopMMpoBaHMe KOCMWNYECKOW FoCyAapCTBEHHOCTM, - KacakwTCs BCeX CTPaH,
KOTOpble MOryT 3TO cZeflaTb W He 3axoTAT 6e3B03BpaTHO OTCTaTb, Kak eLie
BCTpeyatoLecs B AXKyHr 15X ApeBHMe rnaemMeHa, BbinasLivie 13 obLero noToka
Pa3BUTUS LMBUAN3ALNN.

Bo3moxHO,  MacwTtabHas  KocMmyeckas  AesiTeNbHOCTb  MO3BOAUT
B MepcrnekTBe rMepeHanpaBuTb KOHQAUKTYO 3SHepruio rocyjapcts B
KOHCTPYKTMBHOE PYyC/10 OCBOEHUSI KOCMOCa U ero 6ecKkOHeYHbIX pecypcoB, B
pa3BuTME KOCMUYECKON 3KOHOMUKW. XKecTKast KOHKYPeHLUUst 1 MPOTUBOCTOSAHME
KOCMUYECKNX rocyAapCTB CO BPEMEHEM MOXeT PacTBOPUTLCA B HEOOBATHbIX
KOCMUYECKNX MPOCTOPAaX 1 BO3SMOXHOCTAX.

Koraa-to Mygpblin MnatoH nucan, Yto B COBEPLUEHHOM rocyAapcTBe N0AM
6yAyT CBepSATb 3aKOHbl C KOCMUYECKMMU OCHOBaMU Mpasa 1 cnpaseanmsBoctu. C
CO3JaHNEM KOCMUYECKUX FOCyAapCTB, KOHCTUTYLMAM MNpexzae UCKNHYUTENbHO
3eMHbIX TFOCYZapCTB MNPeACTOUT PacKpbliTb CBOW KOCMUYECKU noTeHuman,
CTaTb KOHCTUTYLIMSIMW TOCYAapCTB KOCMUYECKNX, MPaBOBbIMW OMOpPaMn CUCTeEM
roCcyAapCTBEHHbIX OPraHOB M 3aKOHOAATeNbCTBa KOCMUYECKUX FocyAapcTB C
y4YeToOM peannii HOBOI 3MOXMU.

Takum  obpasomMm, oTMedas 25-netme  pgencreyrowlenn  KoHCTUTYLUK
KazaxctaHa, MOXHO cgenaTb BbIBOJ O HeucyepnaemMocTn noTeHumana
[AHHOrO NpaBOBOro GpeHoMeHa, Pa3HOBWAHOCTLKD KOTOPOro ABASETCS Halula
KOHCTUTYUMs,, ero ¢yHAaMeHTaZlbHOM 3Ha4yeHUX B 3akpersieHn” OCHOB
CTPYKTYPbl U OYHKUWIA COBPEMEHHbIX W OyayLmx rocyAapcts M CUCTEM
3aKOHOZaTeNbCTBa.

%7 HasapbaeB: KasaxcTaH CTaHOBWTCH MO/HOLEHHON KOCMUYeckon paepxasoi. 2.07.2018 r. URL:
https://forbes.kz/process/technologies/nazarbaev_kazahstan_stanovitsya_polnotsennoy_kosmicheskoy_
derjavoy/ (27.08.2020).

% «Y Hac o4eHb cepbe3Hble MnaHbl Ha byayliee, - 3asBun K.-)K.K. Tokaes, - BaikoHyp 03HauyaeT, YTo
KaszaxcTaH, no cyTu, ABNSeTCS KOCMUYECKOWN Aep>KaBol, KOCMUYEeCKUM rocysapctBomM». CMm.: MNpe3naeHT
TokaeB pacckasan 0 CBOeM OTHoLleHun K CTannHy un penpeccusam. 22.07.2020. URL: inform.kz https://
www.inform.kz/ru/prezident-tokaev-rasskazal-o-svoem-otnoshenii-k-stalinu-i-repressiyam_a3549734
(27.08.2020).

% o cocTtosiHMto Ha KoHew, 2017 r. Ha TeppuTopuM KasaxctaHa paboTtano «nopsgka 7500 HazeMHbIX
CTaHUMIA CNYTHUKOBOM CBSA3M, 0becneymBaroLLmMx NOTPe6bHOCT 16 onepaTopoB CBA3U U roCyapCTBEHHbIX
opraHmsaumin cTpaHbi». Cm.: Kocmoc «genatot» nogn. URL:  https://www.gov.kz/memleket/entities/
kazcosmos/press/ news/details/kosmos-delayut-lyudi?lang=ru (31.08.2020). «C 2016 roga no HactosLLee
Bpems (40 koHua 2017 r. - C.Y.) rocysapCcTBEHHbIM OpraHam MpefocTaBieHbl KOCMUYecKne CHUMKU
NoBepXHOCTM 3eMnu naoLasabto 6onee 22,3 MAH. KB. KM. 3a nepuog 2015-2017 rogbl 06LuniA Aoxoz4 OT
KOMMep4ecko peanmsaunn gaHHbix 133 coctaBun B KasaxctaHe - 706 MAH TeHre, 3a pybexom - 143
MAH TeHre. Celvac «KasakctaH fFapbilw Canapbl» BbIMOMHSAET C/IOXHENLyY 3ajady Mo CO34aHMIo
BbICOKOTEXHO/IOTMYHOIO 3aBOZa KOCMMUYECKMX arnmnapaToB, aHaNoroB KOTOPOMY HEeT Ha MOCTCOBETCKOM
npocTpaHcTBe. 3T0 ByaeT YHUKaNbHOe MPOM3BOACTBO, KOTOPOE MOXET CTaTb LLleHTPOM KOMMEeTEeHLMN He
TONIbKO B KOCMUYECKOW OTPac/v, HO 1 B 061aCTV MALUMHOCTPOEHUNS, 3N1eKTPOHHON MPOMBbILLIEHHOCTU 1
3D-NpUHTUHra» (Tam xe).
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KaHat6ek CA®HOB,

KasakcmaH Pecnyb6aukacel lapaameHmi
CeHamoIHbIH 0enymamel, 30H fblAbIMOAPbIHbLIH
dokmopel

KA3AKCTAH PECNYBJ/IMKACBIHbIH, KOHCTUTYLNACHI -
3AH, LLbIFAPY MNMPOLECIHIH, HETI3I

KoHCTUTyums 6apiblK  KONAAHbLICTafFbl 3aHAAP MeH KyKblK >KYMeCiHiH,
COHbIMeH 6ipre HOPMAaTUBTIK KYKbIKTbIK akTifepdiH 6ipTytac Xyiheci peTiHAe
3aHHaMa XyMecCiHiH WbIHbl 601bIN Tabblnagbl.

CoHbIMeH 6ipre, KOHCTUTYyLMsIHBI Tek 6enrini 6ip KaTbIHACTapAbl PeTTenTiH
HOPMATUBTIK KYKbIKTbIK akT peTiHAe KapacTbipyFa 6oamarijbl.

KoHCTUTYUMs 6apnblK  KyKbIKTbIK aKTiiep >XyMecCiHiH Heri3iH kanarngbl,
oNapAblH, Herisri TypsiepiH 6enrineigi, onapAbl Kabblijayra KaTbICTbl Heri3ri
epexenepai aHbIKTanapbl.

Bapnblk OCbl KOHCTUTYLUANBIK epexenep 3aHHamasblk >X9He e3re Jje
HOPMAaTUBTIK KyKbIKTbIK akTinepae opbliH Tabybl kepek.

BublnFbl Xblbl KasakcraH PecnybnmkacbiHbIH KONAAHbICTafbl
KOHCTUTYUMACLIHBIH, 25 XbIAbIFbl aTanbil eTce Je, 3aH LWblFapy MpoueciH
peTtTey TypfbliCbiHaH KOHCTUTYLIMAHBIH, 9/1eyeTi 911 TONbIK, allbl/IMaFaH CUAKTbI.

Ocbl  Xbinbl  KasakcTaHga (snemHiH, kenTereH enjepiHjeri CUSKTbI)
KOPOHaBMPYCTbIK MaHAEMUAMEH >XdHe TeTeHLle >XaFfalAblH, eHrisinyimeH
6anaHbICTbl OKWFanap 6ongbl, 6yn 6apnblk, MeMAeKeTTiK WMHCTUTYTTapAblH,
Kbl3MeTiHe, OHbIH ilWiHAe >XaHa, KyTrereH >XaHe TeTeHLle >XafFjalhnapaa
KOFaMZblK KaTblHacTapAbl KyKbIKTbIK PeTTey cafiacblHAaFbl XyMbICTapFa Tikenen
acep eTrTi.

OcbifaH 6aNaHbICTbl, HOPMATMBTIK KYKbIKTbIK MPOLEeCTi AaMbITyAblH
H6aFbITTapblH 6enrinenTiH KOHCTUTYUUSANBIK, epexenepai AypbiC aHblKTay eTe
MaHbI3bl XoHe KaXKeT Aen caHalMblH.

KasakctaH PecnybnukacbiHbiH, ~ KOHCTUTYyUMACBIHAG  6yn  Macenenepre
KOHCTUTYLMAHBIH XOFapFbl 3aH KyLi MeH Tikenen apekeT eTy KyLliH 6ekiTeTiH
4-6anTaH 6acTan, ToNblFbIMEH «KONAAHbICTafFbl KYKblK» TYCiHiri MeH Ma3MyHbIHa
apHanfaH KernTereH HopManapaa KeHin 6eniHesi.

KoHCTUTyumsaaa HOPMATUBTIK  KYKbIKTbIK, — akTinepAiH, Herisri - Typaepi
60VibIHLA KOHCTUTYUMANbIK 3aHAap KaHAan Macenenep 60obiHWa KabblngaHybl
Kepek, KoFaMAblk KaTblHACTapAblH Kal canacbl KasakcTtaH PecnybnnkacbiHbIH
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MNMapnameHTi KabbingaraH 3aHJapMeH peTTeneTiHi Typanbl Tikenen Hyckaynap
bepinreH.

Ocbl akTinepai kabbingay TapTibiHiH, onapablH 6ip-6ipiMeH 6ainaHbICbIHbIH
Herisi kanaHzabl.

Anainga byn canaja ani fe WweLlinmereH macenenep ker.

MaceneH, HopMa LWbIFapPY/blH HEri3ri KOHCTUTYLMANbIK HOPManapblHbIH 6ipi
KasakctaH Pecnybnuvkacbl KOHCTUTYUMACbIHBIH 61-6ab6biHbIH,  3-TapMaFbIHbIH
HOpMacbl 60nbiN Tabblnagbl, OHAA [lapnameHTTiH aca MaHbI34bl KOFaMAbIK,
KaTblHACTapAbl PETTeNTiH, Heri3ri NpUHUUNTEP MeH HOopManapAbl 6enrinenTiH
3aH4ap WblFapyFa KyKbl/ibl eKeHJiri kesgenreH. ©3re KaTblHacTapAblH 6apabifbl
3aHfa Toye 4 akTinepMeH peTTenefi.

MemnekeTTik opraHzap, eH, anjbiIMeH - 3aH LblFapyLlbl opraH - KasakcraH
PecnybnukacbiHbiH, [MapnamMmeHTi 3aH, LWblFapy NpoueciH XeTingipy 6afbiTbiHAA
YHEMIi XyMbIC xacayfa. ATan ainTkaHza, 2019 XbingblH, KblpkyheriHae
MapnameHT CeHaTblHAA «3aH LWblFapy npoueciH ofaH Jpi  XeTingipy»
TakbIpbIObIHAA NapAaMeHTTIK TbiHAaynap eTTi. KabbligaHFaH yCbiHbIMAAPAa OChbl
canafafbl eH, MaHbI34bl Npobnemanapfa, atan anTkaHAa, 3aHHaMasblK >KoHe
3aHFa Toyenji AeHrennepze peTtTenyre XataTblH Macenenepdi HakTbl axblpaTy
KaXeTTifliriHe Hasap ayAapbligbl.

KoHcTutyumansik KeHectiH, ©3i 2019 XbInfbl MayCbIMAaFbl KOHCTUTYLVANBIK,
3aHAbINbIKTBIH, Xal-Kyhi Typasbl Xbl CalblHFbl XOA4AYbIHAA «KOMAAHbLICTaFbI
3aHHamMaga 9ni KyHre JewiH Heri3ri 3aHHblH 61-6abbl  3-TapMaFblHAAFbI
KepceTiireH aca MaHpbI3Abl KOFaMAbIK KaTbIHAacTapAbl PETTENTIH 3aHfFa Tayengi
HOPMATUBTIK KYKbIKTbIK aKkTilep KONAAHbINATbIHbIH, COHbIH ilWiHAe >On
b6epinMelnTiH MemnekeTTik MaxbypneyaiH, 6enrini 6ip wapanapbliH KoAAaHy
TeTiriH Koca anfFaHga byn canasa npobnemanapapblH, 6ap ekeHiH kepceTTi.

Ocbinaia, 3aHZap MeH 3aHfa Tayenai akTinepai petTeyhiH, MIHiH
pernameHTTey Macesieci bipHeLle Xbl1 60Mbl TanKplNaHbIN kengi, bipHewe pet
yoKiNneTTi opraHiapAblH kapayblHAa 601bl X9He 3/ e LWeLliMiH TarnkaH oK.

Byn mMaceneHi welly ywiH 3aHHaMaHbl BipbIHFal XaHe TyTac Xyie peTiHae
KYPYFa KaFnaaTTblK TOCIIAEPAl 93ipaney KaxerT.

Ocbl yakbITka AeNiH eniMi3giH, KOHCTUTYUMACBIHBLIH, anieyeTi Tek KaHa
O6UNIKTIH (enaiH Heri3ri 3aHbl) akTiCi FaHa emec, COHbIMEH KaTap yLw TapMakka
6eniHreH, MemnekeTTik 6UNIK QYHKLNANAPbLIH XY3ere acblpaTbliH CasACU XKIHE
KYKbBIKTbIK, MaHbI3bl 6ap akT peTiHAe TONbIK XYy3ere acbIpbl/iFaH XOoK.

KoHcTuTyumsga 6GekiTinreH karugatrapbl icke acblpyFa 6aFblTTanFaH
«KyKbIKTbIK akTinep Typanbl» 3aH 6y MaceneHi To/bIFbIMEH LeLLnensi.

MyHbl HOPMAaTUBTIK-KYKbIKTbIK aKTinepAiH «kannak» >XaHe 6ip enwemai
nepapxusacel, 6apablk HOPMATUBTIK KYKbIKTbIK aKTinepai 3aHjapFa XaHe 3aHfa
Toyenai akTinepre pecmMu ekixkakTbl 661y MbicanbiHaH Kepyre 6onagbl. MyHbIH,
6opi KoHctuTyumsiga 6ekiTinreH MemnekeTTiH, OHblH OpraHAapblHbIH, >KdHe
KOFaMZablK KaTblHACTapAblH, KYKbIKTbIK peTTey MYMKIHAIKTepiH >XeTepnikTen
KepceTnenai.

KyKbIKTbIK, aKTifiep XyreciHe MyHzal 6ip enwemai keskapac, HOpMaTUBTIK
KYKBIKTbIK aKTinepaiH, 6enrini 6ip «aeHrenge» 6onatbiH «bacnangak» TypiHAEri
XKEHINAETINTeH nepapxmachl XeTKIIKCI3 eKeHi aHbIK,

132




i i
Nl o
T4

OHbIH,  KeMwWinikTepi, Kem JereHze, Mblcanbl, Kayincizgik KeHeci
TeparacbiHblH, akTinepi, KoHctutyuusanelk, KeHec neH JXXofapfbl COTTbIH
HOPMATUBTIK Kay/blNapblHbIH, «MepapXmsjaH ThiC» Aern Tabblaybl XaHe T.6.

bipak 6yn HeHi 6ingipesi? «KykbIKTbIK akTifiep Typanbl» 3aHHblH, 10-6a6bl
3-TapMafbIHbIH, epeXxenepiHiH MaFblHaCblHAA «MepapXmnsa» MaFblHaCbl «TOMEHTri
AeHrengeri HOPMaTUBTIK KYKbIKTbIK aKTiepAiH apKaliCbiCbl XOFapbl AeHrenaeri
HOPMAaTUBTIK KyKbIKTbIK aKTiiepre KarLbl kefiMeyi kepek» fereHai bingipegi. «An
rnepapxmagaH TeiC KanFaH», Mbicasbl, XXoFapfbl COTTbIH HOPMAaTUBTIK LWeLliMAepi
nepapxmagarbl akTinepre Karibl Keayi MyMKiH gereHai 6ingipe me? 9puHe, XOK,

COHbIMEH, KYKbIKTbIK aKkTinepaiH 6yKkin nepapxuacblHbIH MaHi Hege?

Benrini 6ip KyKbIKTbIK aKTiHIH KOFamAblk, KaTblHaCTapAbl pPeTTey aCepiHiH,
LeKTepi, OHblH, 6acka HOPMATUBTIK KYKbIKTbIK akTinepmeH 6arnaHbiCbl Typabl
Macene Oyn akT HOPMATUBTIK KYKbIKTbIK aKTinepaiH Xannbl «bacnanjarbiHAa»
KaHAa «OpblHAa» 60NaTbiHbI Typanbl Macene emec. bya - OCbl akTiHi WbIFapFaH
Ty/FaHbIH HeMece OpraHHbIH eKiNeTTikTepi, ofap YLWiH 6enrineHreH KykblKTbIK,
ANCKPETTINIKTIH TYPi MEH AdpeXeci, AFHU KYKbIKTbIK peTTey KypanjapbiH TaHaay
MYMKIHAIr Typanbl macene. CanbiCcTblpManbl TypAe anTcak, byn akTinepgid
dopmManbibl  «KaTblHaCbl» emec, SPTYPAi OpraHAapAblH  ©KiNeTTiKTepiHiH
«KaTbIHACbI».

3aH4apabl peTTey TakbIpblObIH AHbLIKTANTbIH KOHCTUTYUMANBIK, HOpMa -
KoHCcTuTyumsHblH,  61-6abbiHbiH, - 3-Tapmafbl  KasakctaH — Pecnybnukachi
MapfaMeHTIHIH,  ybIMAACTbIPbIYbl MeH Kbl3MeTiHe apHanfaH KasakcTaH
Pecnybnukacbl KOHCTUTYUMACBIHBIH IV 6eniMiHie bepinreH.

Ocbl TapMak, MblHaZal pegakumsaia xasbliFaH: «[lapanaMeHT aca MaHbl3jbl
KOFaMablK ~KaTblHACTapAbl PeTTenTiH, MblHanapfa: .. KaTblCTbl Herisri
NPUHUMNTEP MeH HoOpManapAbl 6enrinenTiH 3aH4ap LWblFapyFa KyKblbl.:»

HerisiHge, 6yn Hopma Tek [lapnaMeHTTiH, eKineTTikTepiHe, KyKblKTapbliHa
KaTbICTbl, [MapnameHT KaHAal macenenep 60VibIHLLIA 3aH Kabblnjat anajbl XXaHe
Kabbligaybl Kepek, an KacblCbl 6OMbIHLLA Kabbligamanabl.

byn epexe 6acka opraHgap MeH TyafanapdblH, COHbIH  iWiHAe
KoHcTuTyumsga Tikenel aTanfaH ajamAapAblH  ekineTTikTepiHe eLukaHzaw
acep etnengi. OnapablH, Ky3bipeTi MeH ekineTTikTepi KoHCTUTYUMSAHbIH, 6acka
HOpManapbIMeH, TUICTI KOHCTUTYLINANBIK 3aH4AapMeH aHblKTanazbl.

YKIMeTTiH akTinepi, Mbicanbl, 6apablk aTKapylbl OpraHAap, SFHU ic
Xy3iHZe aKiMLWinik opraHAap 3aH akTinepi MeH KOHCTUTYUMSIHbIH, 69-6a06bIHbIH,
3-TapmafbiHAa Tikenel 6GekiTinreH KasakctaH Pecnybnuvkacbl lMpe3njeHTiHiH
aKTinepiHe KalLwbl KenMeyi Kepek, YKIMeTTiH Kaynbliapbl MEH MUHUCTPAIKTEPAIH
ByVpbIKTapbl pecMun TypAe «3aHFa Tayeni akTire» XikTenreHgiriHe kapai emec,
eH, angbiMeH, YKiMeTTiH, aTkapyLbl 6UNIKTI Xy3ere acblpaTblHAbIFbIHA, 3aHAap
MeH MemnekeT 6aclUbICbIHbIH, aKTiNepiH OpbIHAANTLIHAbLIFbIHA 6aNNAHbBICTHI.

KoHCcTuTyumsifa memnekeT 6aclubICbiHbIH, OHbIH €H >XOfapbl JiayasbiMZAbl
Ty/IFa peTiHAe epeklle MapTebeci kepceTinreH, MeMneKeTTiH iLKi X3aHe CbIpTKbl
CasCaTbIHbIH Herisri 6aFblTTapblH alKbIHAANTBIH X3HE MeMJeKeTTiK O6UiKTiH
6apnblK TapMakTapblHbIH, yANeCiMAi XXYMbIC iCTeyiH KamMTamacbl3 eTeTiH
KasakctaH Pecnybnuvkacbl MNMpe3naeHTiHiH, eKineTTiKTepiH alkbiHAAyFa Myn4em
backa keskapac 60/ybl kepek.
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KoHcTuTyumss Pecnybnuka [lpe3njeHTiHe apHalbl  KOHCTUTYLMSNbIK,
eKineTTikTep 6epegi, onapAbl Xysere acblpy YLWiH XapablkTap MeH ekimaep
TYPiHAE aKkTinep LWblFapyFa Kykblabl.

«KazakcraH PecnybnnkacbiHbIH Mpe3naeHTi Typanbl» KasakcTaH
PecnybnnkacbiHblH, KOHCTUTYLMSANBIK 3aHblHbIH, 21-6abblHa caikec Pecnybnnka
Mpe3ngeHTiHiH XapabikTapbl Pecnybnvka KOHCTUTYUMACHI MeH 3aHJapblHbIH
Heri3iHAe XXaHe conapabl OpbIHAAY YLUiH WbIFapblnajbl.

MemnekeT 6acLbICbiHbIH, KOHCTUTYLMANbIK, OKINEeTTIKTEePIH Xy3ere acbipyfa
bafFbITTanFaH kenTereH >Xap/blKTapbl, OHbIH iWiHAE HOPMATUBTIK KYKbIKTbIK,
akTinepi, KOHCTUTYUMA HerisiHAe >X3He OHbl OpbIHAAY YLiH KabbligaHazbl.
CoHgabIKTaH onapabl KOHCTUTYUUAHBIH 61-6a6bl asicbiHAa HeMece «HOpMaTUBTIK
KYKbIKTBIK aKTinep Typanbl» 3aH TYPFbICbIHAH «3aHfa TayenAi akTi» Aen aTayFa
6onmanabl.

Xannbel, Pecnybnuka [Mpe3ngeHTiHiH XKapablkTapbl CUAKTbl  KYKbIKTbIK,
aKTinepAiH 6yn TypiH He «3aHfFa Taye i akTinep», He «3aHHaH XOoFapbl» Hemece
«3aHAblK Kywi 6ap gen» 6enyre kenmengi. opbip XaFganda akTiHiH 3aHAbl
KYLUi, OHbIH, peTTeyLli acep eTy [JdpeXecCi OHbl Xy3ere acblpyra bafbliTTanFaH
KOHCTUTYLMANBIK ©KiNeTTiKneH aHbIKTanaabl.

«KazakctaH PecnybnuvkacbiHbiH, Mpe3naeHTi Typanbl» KOHCTUTYUUANBIK,
3aHHbIH, 21-6a6blHbIH, Ma3MyHbIHAH Aa KOHCTUTYLMSNbIK OKINeTTIKTepai Xy3ere
acblpy - 6yn 6ip macene, an MapnamMeHTTiH 3aH, WbIFAPY Ky3blpeTiHe KipMenTiH
Macenenepai KykblKTblK peTTey 6acka Macesie eKeHZiri aikbIH.

CoHbIMeH 6ipre, Mpe3naeHTTiH, KOHCTUTYUMSANbIK eKineTTiktepi MemnekeT
baclWwbICbiHA  OHblH ~ epekwe MapTebecCiHeH TybIHAAWTBIH  LWapanapabl
KabblnjayFa kebipek MyMKiHAIK 6epeTiHi KeH, kenemae TyXblpbIMAanagbl.

CoHbIMeH 6ipre, Kebip eKineTTiKTepAi Xy3ere acblpy TopTibi 3aHHamMaza ken
Hemece a3 erken-Ternkenni cmnatTanfaH, an backa xafgannapaa ekinerTikrepai
Xy3ere acblpy TopTibi 9/1i aHbIKTanMaraH, HakTbllaHbaFaH.

ATtan anTkaHaa, KoHCTUTYyuusHbiH 44-6abblHbiH,  16) TapMakllacbiHAa:
KasakctaH PecnybnukacbiHbiH pe3ngeHTi PecnybavkaHbiH, AeMOKPaTUSAbIK
WHCTUTYTTApbIHA, OHbIH Tayenci3giri MeH ayMakTblk TyTacTblFbiHA, Cadcn
TypakTblIbIFbIHA, a3aMaTTapblHbIH, Kayinci3giriHe eneyni xsHe Tikener katep
TOHIeH, MeMNeKeTTiH, KOHCTUTYLUANbIK OpraHAapbiHbiH,  KaabilTbl  >KYMbIC
icTeyi 6y3binFaH peTtTte, MpeMbep-MuUHNUCTPMEH XaHe Pecnybnuka MapnameHTi
ManaTanapblHblH, ~ TepaFanapbiMeH pecMy  KOHCynbTauuanapgaH  KemiH
Pecnybnuka lMapnameHTiHe gepey xabapnaii OTblpbin, KasakcTaHHbIH, 6yKin
ayMafFblHAA >XdHEe OHbIH, XeKkefereH XepnepiHAie TOTeHLle XafAal eHrisya,
PecnybnukanbiH, Kapynbl KywTepiH kongaHyAbl Koca anfaHAa, aTanfaH
XaFfaaTTap Tanan eTeTiH Wwapanapabl KongaHaabl AeNiHTeH.

SAFHW, TeTeHwe Xxafgan - 6yn [Npe3ngeHT 6enrini 6ip >karFjannapza
Kabblngaybl MyMKIH LlapanapAblH 6ipi. byn wwapaHbl Kabbingay TopTibi MeH
Ma3MyHbl Ka3ipri yakblTTa «TeTeHLe XafAal Typanbl» 3aHMeH aHbIKTaIFaH.

Ananga, MyHzZalr «wapanapabiH»  TOAblK  Tidbeci  KoHcTUTyuuaaa
KapacTblpblIMaFaH, eMip/iK XaffarnapablH, caH anyaH 60nybliHa 6ainaHbICTbI
OHbl anjblH-ana TONblK KapacTblpy MYMKiH emec Te. KOHCTUTYUUs ofapbl
Kabblngay TIpTiOIiH - anablH-ana pecMm KOHCYNbTauMaNapabl XaHe KeniHHeH
MapnameHTTi Aepey xabapaap eTyai FaHa avikplHAANAbI.
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Onap4blH, Ma3MyHbl MeH peTTesNieTiH acep eTy JapexXeci oCbl Luapanapibl
Kabblngayabl Tanan eTeTiH MaH-XalnapAblH, epekllenikTtepiMeH, CoHAan-
ak, Pecnybnuka [Mpe3naeHTiHIH KOHCTUTYUMANbIK, MapTebeciMeH, peni MeH
MiHAEeTTepiMeH alikbiHAanaabl.

KasakctaH Pecny6amkacbiHblH, KOHCTUTYLMACHI Heri3ri  KykblKTap MeH
6oCTaHAbIKTapAbl, MeMaeKeT KbI3MeTiHiH Heri3ri KarnmaanapbliH KamMTaMachl3
eTe OTbIpbIN, KOFaM eMipiHAeri MaHbI3Abl Macenenepai Lwelleji, Kofamza
KanbINTacaTblH KYHAENIKTi, KapananbiM KaTblHacTapAbl peTTendi. bipkanbinThbl
KYKbIKTBIK, peTTey a4eTTeri KanbiNTbl XarFjalrja apekeT eTeTiH KaTblHacTapFa
KONAaHblNaAbl.

KoHCTUTYuMsIHbIH,  61-6a6bl  3-TapMafblHblH  KapacTblpblIFaH HOPMAach!
MapnamMeHTTiH, KapanambiM, KYHAeNiKTi eMipAe MaHbI3bl KOFaMAblk KaTbiHacTap
Typasnbl 3aHAap LWblFapyFa KYKbIFbIH 6enrinena,.

44-6anTblH, 16) TapMakllacbiHbIH, HOpMacbl [pe3naeHTTiH TeTeHLwe
XaFfanmnapharbl, KOFaM MeH MeMJIeKeTTiH, eMipiHAeri TeTeHle >XaFfannapia
HaKTbl KYKbIKTbIK Kypanjap >XyWeciH KapacTblpaTblH TeTeHLle KyKbIKTbIK
peTTeyai KonAaHa OTbIpbIM, arpbiKWa Ky3ipeTTiniriH keszenai. Herizgemenep,
KYKBIKTBIK, Kypanjap, MakcatTap, Kykblk Ke3zepi, KyKbIKTblK peTTey 60MbIHLIA
epekLUeneHeTiH KYKbIKTbIK peTTeyiH OCbl eki TYPiH apanactbipy AypbIC eMec.

TeTeHLWe KYyKbIKTbIK peTTey pexuMi NaHAemMus adcbiHAa TeTeHLUe >XaFjaw
Xapusinay XaffalblH faHa emec, COoHbiMeH KkaTap KoHCTUTyuusrFa calikec
CTaHZapPTTbl emMec XafAaunapAblH, TIYencCi3fik MneH ayMakTblK TyTaCTbIKTbIH,
Cascy TypakTblUIblK MeH asamaTTapAblH, KayincisgiriHi, 6acka pexumaepiH
KaMTUTbIHbIH  eckepreH eH. CoHgbiktaH KoHctuTyuma  pe3njeHTtke
KoHCTuTyumsga kapacTblpbliFaH epeklle >afAannapha Toayencis KyKbIKTbIK,
akTinepai Kabblngayra KeH ekineTTikTep 6epesi, onap MaHbI3Abl KOFaMAbIK,
KaTblHaCTapAblH 6enrini 6ip cananapblH peTTeyae pen atkapajbl. MemnekeT
6aCLbICbIHbIH, KOHCTUTYLMSAbIK ©KINeTTIKTePiHiH, OCbl XekenereH cananapsbl
MNapnameHTTiH, 61-6anka carikec 3aHJap Kkabblnjay  eKineTTikTepiHeH
anTapnbIKTal epekLleneHea,.

Op TYypAi engepaiH, KOHCTUTyuMsnapbl kebiHece MemnekeT 6acliblCbiHA
KeH, Ky3bIpeTTinik 6epesi, OHbIH iC Xy3iHAeri eKineTTiKTepiHiH, HaKTbl ayKbIMbl
MeMJIeKeTTIK MeXaHW3M XYMbICbIHbIH, epekLUesnikKTepiHe, HaKTbl Cascy XaFjanFa
6anaHbICTbl. MemnekeT 6aclibiCbl d4eTTe YATTbIK  6ipAikTi, MemnekeTTik
6UNiKkTiH cabakTacTblFblH 6eHeneni. MemnekeT 6acLUbICbl, COHAAN-aK, YATTbIK,
TOYenci3gZik neH aymakTblk TyTacTbiKTbiH Kenini (Pecein, ®paHuns, peuyus,
KasakcTaH) XaHe MeMeKkeTTiK opraHAapAblH KbI3MeTiH yinecTipeTiH TepeLli
cMnaTbIHAA.

Xanbikapanblk, TaXipnbeHi eckepe OTbIPbIN X3He TeTeHLle XaFjanapabl
KYKbIKTBIK, peTTey PpeXWMiH TyCiHyre cyhieHe OTbIpbIf, TeTeHLle Xafhannap
Ke3iHAe KOMAaHbIIaTbIH KYKbIKTbIK KypanAapablH, MaHIHE Ha3ap ayzapy Kaxer.
TeTeHwWwe >XaFfanapibl XOK KesiHAe KOoNAaHblNaTbiH LWapanapibl 3aHAbl
cmnaTbiHa Kapar 3 Tonka 6enyre 6onagbl:

- 3aH epexenepiHe XaHe KyKblk HOpManapbiHa CaMKeC KONAAHbINATbIH
HOPMAaTWBTI-KYKbIKTbIK LWapanap (HOPMaTUBTIK XIHe XeKe KYKbIKTbIK akTinepai
Xapusnay xaHe T1.6.);

- 3aHfa KalWwbl  KeNMeuTiH >K9He  MeMJeKeTTiH  AaFAapbliCTbIK,
KyOblnbICTapAbl LWellyre 6afbiTTanfaH YMbIMAACTbIPYLUbIIbIK, SKIMLUIMIK X3He
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NAEONOrNANBIK KbISMETIH (TeTeHLe >XaFAaldbl XeHy YLWiH MaTepuanibik-
TeXHUKaNbIK Kypangapabl 6eny, TeTeHLle XaFaanap opraHiapbiHa Kagpnapabl
ipiKTeY XaHe Xanaay, XanblkTbl aknapaTTblK OKbITY XaHe T.6.);

- 3aHfa CalKeC Ke/IMeWTiH TeTeHLUe Lwapanap, KyKblKTblk HOpManapfa
KaWLLbl KeNeTiH TeTeHLUe XaFAaFa KaTblCTbl KYKbIKTbIK LWapanap (cenapatmnsmai
6acy YLWiH Kapy/abl KywTepai KONAaHy, OKiNeTTikTep LWeriHeH TbIiC Lapanap
KONAAHY XXaHe T.6.).

«HopMaTmMBTIK KyKbIKTbIK aKkTinep Typanbl» 3aHHblH, 10-6abbiHa calikec,
KasakctaH Pecnybnukacel [Npe3naeHTiHiH HOPMATUBTIK KyKbIKTbIK akTinepi
HOPMAaTUBTI-KYKbIKTbIK aKTilep nepapxnsacblHAa 3aHAapFa KaparaHaa a3 3aHjbl
KYLLKe 1e XaHe onapfa KahLlbl Kesimeyi kepek.

bipak, >Xofapblga KepceTinreHzeln, MyHzan dopmanibl-normkanblik, «bip
e/wemMai» Ke3kapacTbl Kanta kapan, «KyKbIKTblK akTinep Typanbl» 3aHHbIH
HOpManapbliH faHa eMecC, COHbIMeH KaTap KOHCTUTYUMS HOpPManapbliHbIH
KYKbIKTBIK, MaHbI3bIH >Xyieni TyCiHiN, MeMaekeTTiH 9pTypai MHCTUTYTTapbl
Xy3ere acblpaTblH KYKbIKTbIK peTTey MyYMKIHZIKTEePiH ally KaxeT. ATan antkaHzaa,
MemnekeT 6aclibiCbiHa 6epinreH KOHCTUTYUUANbIK OKiNeTTikTep HerisiHge
TOTeHLWe XaFjanda KabblngaraH KYKbIKTbIK peTTey LapanapblH (apHaibl 3aH,
6o/MaFaH Ke3je) 3aHAacTblpy MakcaTblHa KbI3MeT eTeji.

KopbITbIHAbINAN Kene, oCbl Macenere KaTbiCTbl Macenenep aykbIMbl OChl
basHAamMaAa KepCceTiNreHHeH repi KeH eKkeHiH atan eTKiM Kenegi.
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Acbinéek CMATY/IOB,
Jdenymam Maxcunuca lNapaameHma
Pecnybauku KasaxcmaH

KOHCTNTYUWNA N NAPJTAMEHT B ®OKYCE BBANMOPA3BUNTUA

KoHcTuTyumss 1995 roga onpegenusiia HOBbIM 3Tan B CTaHOBNEHUN U
Pa3BUTNN Ka3axCTaHCKOW rocylapCTBEHHOCTU.

B pesynbrate npuHATMA OCHOBHOro 3akOHa Ka3axCTaHCKoe 06LecTBo
NoNy4Ynno HeobxoAnMble YCnoBUSA AN CTabUNbHOro pPasBUTUS TOCYAapCTBa:
npesnjeHTckyto  GopMy  MpaBneHUs, 4YeTKO  BbICTPOEHHYH  CUCTeMy
rocyAapcrtseHHon Bnacty, [lMapnameHTa, paBUTENbCTBA, MECTHbIX OPraHoB
BNacTU N T.A.

Ha ocHoBe geicteytrolleir KOHCTUTYLMN CTpaHa rnpeojosiena kpusmc 90-x
rogos, MOCTpowMna CWIbHOE U YCrnewHoe rocyAapcTBO, KOTOpoe 3aHnMaeT
[AOCTOMHOE MeCTO Ha MUPOBOI apeHe.

Nyywein oyeHkon nNpuHaToro B 1995 rogy OCHOBHOMO 3aKOHa CTasn CNoBa
Mepsoro MNpe3ngeHTa-Enbackl H.A. HazapbaeBa, cka3aHHble UM B Mae 2007 roaa
Ha CoBMeCTHOM 3acegaHuu MNanat MapnameHTa «HOBLIV 3Tan geMokpaTn3ayum
KasaxctaHa - ycKOpeHHoe pasBuUTMe CBOOOAHOIO  AEeMOKPaTU4eckoro
obLecTBa».

OH oTmeTun, uyTo: «KOHCTUTYUMS CTpaHbl MO3BOAWAA MNPONTX 60NbLIOW
nyTb, CBA3A@HHbIA He TOAbLKO C T[NYyOOKMMU 3SKOHOMUYECKMMW, HO U
NONNTUYECKMMIN nNpeobpasoBaHuaMM. O6 3TOM CBUAeTeNbCTBYeT HOBOe
HaLVOHa/lbHOe 3aKOHOAATeNIbCTBO CyBepeHHoro KasaxcrtaHa. VIMeHHO C ero
MOMOLLbHIO 3@ 3TU FOAbl Mbl CO34aNn NPOYHbIA PyHAAMEHT ANt Npeobpa3oBaHUS
KasaxctaHa B CTpaHy, B KOTOPOW JeNCTBYHOT peasibHble JemMoKpaTunyeckue
WNHCTUTYTbI, FAe rapaHTUPYTCA Npasa 1 cBoboAbl rpaxaan». [11.

B gerictBytoLLyto KOHCTUTYLMIO U3MEHEHUS U JOMONHEeHWA BHOCUANCE NATb
pas:

- 7 okTa6ps 1998 roaa;

- 21 maa 2007 roaa;

- 2 deBpand 2011 roga;

- 10 mapta 2017 roaa;

- 23 mapta 2019 roga. [2].

1137




QRKK

MepBbii 3akoH OT 1998 roga 3atpoHyn chepbl geaTensHocTM MpesngeHTa,
MapnameHTta n NpaBnTensCTBa.

N3 KoHcTUTyuum 6blna  WCKItOYeHa HOopMa Mo CPOKY MOJIHOMOYNIA
MNapnameHTa, COCTaB/SABLLErO — YeTbIpe roja.

Bmecto Hee ctatba 50 6blna AONONHEHa HOBbIM MYHKTOM 5, cornacHo
KOTOPOMY CpOK nosiHomMouunii CeHaTa Npognesasncsa Ao LecTn fieT, a AenyTaToB
Maxwnuca - Ao NATU neT.

B cratbto 50 KoHcTuTyumun 6blna BBeAeHa HOpMa O pacllnpeHunn
yucna genyrtatoB Maxunmca C WeCTUAeCATU ceMu A0 CeEMUAECATU CeMU.
Mpy 3TOM LeCcTbAecaT WecTb AenyTatoB W36bupanucb MO OAHOMAaHAATHbLIM
TeppuTOpManbHbIM  M3bMpaTenbHbIM — OKpyram, a  [JecsaTb  JenyTaToB
n36mnpanncb Ha OCHOBE MaPTUIMHbLIX CANCKOB MO CUCTEME MPOMOPLIMOHANBLHOIO
npegcraButenscTtea. OyeBMAHO, 4YTO 3Ta HOBe/na JO/KHa 6blia npuaaTe
NMMYNbC K PasBUTUIO NapTUMHOIO CTPOUTENIbCTBA, KOTOPOe K TOMY BpemMeHU
6bIN10 B 3a4aTOYHOM COCTOSIHUW. Kakoe pa3BuTME OHO MOJYYUNO Ha CerofHs
N3BECTHO, BCe Mbl SBASEMCA CBUAETeNAMU 3TOro rnpouecca, Hanpumep -
LIMPOKOE MNpeACTaBUTeNbCTBO Ha Bblbopax B [lapnameHT, obpa3oBaHue
bpakunin noanTnyecknx NnapTnii B Maxunance n Apyrve BaxHble MoCneacTBUSA
MONIOXMTENIbHOIO XapakTepa. PernaMeHTVpyrOTCS 1Hble BOMPOCHI, CBA3aHHbIE C
AenyTaTcKon fesaTeNIbHOCTbIO.

MNMonpaBKkM Kacanucb Takxe AeATenbHOCTM [paBUTenbCTBa, CyAe6HON
CNCTEMBI U MECTHOrO rocyiapCTBEHHOTO yrpasneHus. Bcero 3akoH cogepxan 19
NYHKTOB AOMNOJIHEHUNA 1N U3MeHeHW. [3].

Hanbonee  obwwupHbIM  M3MeHeHuAM  KOHCTUTYyuMs  nozsepriacb
BHeCeHHbIM 3akoHonpoekTom B 2007 rogy.

Torga Heckonbko  6blAn  paclwumpeHbl  noaHomMouua  [pe3njeHTa,
Kacarowmecs 3akoHoAaTenbHor cdepbl. Tak, A8 MNOAMNNCAHUS 3aKOHa,
npeacraeneHHoro CeHaTtoM, CPOK NPOA/eBaeTCsa C NATHaAUATV AHEW A0 OAHOro
mecsaua.

yBennuuiocb npeactaBuTensCcTBo  AenyTtatoB CeHarta, Ha3HayaeMbIX
MpesngeHTOM C ceMn JO MATHaAUATU uyneHoB. Ko/snyectBo /JernytaTos
Maxwnuca BO3pOCNO C CEMUAECATN CeEMU O CTa cemu. [pn 3TOM AeBSHOCTO
BOCEMb JernyTaToB M36KpatoTca Ha OCHOBe BCeobLlero, paBHOro M MNpPsAMoro
n3bupatenbHOro npasa nNpV  TalHOM rONOCOBaHUW. [leBATb AenyTaToB
Maxwununca nsbupatorcs Accambneer Hapoga KasaxcraHa.

Jetann3npoBaHbl 1 KOHKPETW3MPOBaHbl  HOPMbI,  peryampyroLime
3aKoHOZaTeNbHbI NPOoLLeCcc, BOMPOChl Ha3HaYeHUs AOMKHOCTHBIX INL, N VUHble
nosHomouus Manat NapnamenTa n MNapnameHTa (ctatbn 50 - 59 KoHcTuTyumn),
OCHOBAaHVA NpekpaLleHns NoJIHOMOYMIA fenyTaTta N MHble BOMPOChI.

MNpe3naeHT CTaHOBUTCA CYy6beKTOM NpaBa 3akOHOAATeNIbHON NHULNATUBSI.

Bbln 4ONONHEH N KOHKPETU3MPOBAH MOAMYHKT 6) CTaTbi 57, B COOTBETCTBUN
C KOTOpbIM, Kaxpaaa n3 [Manat lapnameHTa camMocCToATeNIbHO, 6e3 y4yacTus
Apyroin TanaTel, BnpaBe 3aclylWMBaTb OT4YeTbl 4YneHoB [lpaBuTenbCTBa
no BOMPOCaM WX JeATeNlbHOCTM W 6ONbLIMHCTBOM B JBe TpeTu r010COoB
npUHMMaTb obpalleHe K MNMpe3naeHTy 06 0CBO6OXAEHNM OT AOXKHOCTY YneHa
MNpaBuTeNbCTBa B C/AyyYae HEUCNONHEeHUs UM 3akoHoB Pecny6aumkun. Bmecte
C TeMm, bbl1a YC/NOXHEHa npoleaypa OCBOOOXAEHUA OT AO/DKHOCTU 4jieHa
MNpaBnTENBLCTBA BO3MOXHOCTLIO OTKNOHEH VA Npe3njeHTOM Takoro obpaLleHns.
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Mpwn 3Tom genyTtathl [anatbl MOrY MOBTOPHO MOCTaBWTL 3TOT BOMPOC MNepej
Mpe3naeHTOM TONbKO Yepes LecCTb MecAleB CO AHA nepBOro obpalieHus.
N Tonbko B 3TOM cnydae lMNpe3ngeHT 0653aH 6bin1 0CBOOOANUTL OT AOMXKHOCTU
4neHa NpaBuTEeNbLCTBA.

B 1O Xxe BpemsA faHHbIA 3akOH, MO MHEHWK HEeKOTOPbIX MPaBOBELOB U
NONINTVKOB, CTa/l «OLLYTUMbIM LLUAroM Ha NyTWn K Npe3nieHTCKO-Nap/iaMeHTCKOM
dopme npasneHus». [4].

BmecTe c TeMm, ABMXKEHVE MMEHHO B 3TOM HanpasieHUN pa3BuUTUA Gopmbl
npaBneHNs [O/KHO UWMeTb oOnpejesieHHble Tpejenbl, MOCKOAbKY, ecn
ATV MO 3TOMY MYTU Aanblue, TO HaCTYNMUT MOMEHT, KOrja Mbl CTONKHEMCA C
NpoTMBOpeYMeM HopmMme MyHkTa 2 ctaTb 91 KOHCTUTYLMK, COrNacHO KOTOPOW
yCTaHOBMEeHHble KOHCTUTYLMEN YHNTAPHOCTb 1N TeppUTOPManbHasa LenoCTHOCTb
rocysapctea, dopma npasneHns Pecnybnmkm He MOryT ObiTb M3MEHEeHbI.

TpeTbM 3akoHOM oOT 2 ¢eBpana 2011 roga, BHeceHO AVWb OAHO
gononHeHve. Cratba 41 KoHCTUTYUMM AOMOJIHEHa NyHKTOM 3-1, corfiiacHo
KOTOPOMY BHeouepe/Hble Mpe3ngeHTCckMe BblbOpbl Ha3HA4YaKoTCa peLleHueM
MNpe3ngeHTa Pecnyb6ankn n NpoBOAATCA B MOPSAKe W CPOKW, YCTAHOB/IEHHbIe
KOHCTUTYLIMOHHbBIM 3aKOHOM.

MpegbicTOprelrt  AAHHOTO  KOHCTUTYLMOHHOIO  W3MeHeHus  cTana
npeanoxeHHas B Aekabpe 2010 roga uvHuUMaTMBa psja 06LLECTBEHHbIX
Jesitenen KasaxctaHa O MpoA/ieHUn rnosiHoMmounin lpe3ngeHta cTpaHbl A0
2020 roga ¢ BblHeceHMeM 3TOro BOMpPOCa Ha pecnybanKaHckny pepepeHaym.
JlaHHoe npegnoxeHne M3Ha4anbHO UCXOAWNIO OT Hallero Hapoja, KOTOpbI
ABNAETCA eAVNHCTBEHHbIM WCTOYHVMKOM rOCyfapCTBeHHOW Bnactu. bonblue
NMOMOBMHbI HAaLIKX n3bupartenen nocTaBuanN CBOWU NOAMNCA B NOALEPXKY 3TOM
VHUUmaTtmesl. [5].

Cnegyrowm warom crtano npuHatue MapnameHtoMm B aHBape 2011 roga
3akoHa «O BHeceHUN U3MeHeHWI 1 AononHeHnn B KoHCTUTYUMo Pecnybnmkin
KasaxctaH». OgHako, KOHCTUTYLUMOHHbIN CoBeT Pecnybankm no obpalleHuto
[naBbl rocyAapcTsa NpmM3Hasm 3TOT 3aKOH He COOTBETCTBYHLLVM KOHCTUTYLINN.

31 aHBapa 2011 roga Mepsbln [lMpe3ugeHT Pecnybankn KasaxctaH -
Enbacbl H.A. HazapbaeB B cBoem obpalleHUn K Hapody KasaxcTaHa oTmMeTu:
«f kak [Mpe3ngeHT M rapaHT KOHCTUTYUMW He MOory co3jaBaTb MpeLejeHT,
KOTOPbIA 3ajaeT HeBepHble OpPWeHTVPbl AN  CNefylowmx MNOKoNeHWN
NONNTNKOB». [6]. TeM caMbIM Mpe3ngeHT Jan NoHATb, YTO B PeLleHVI Bonpoca
O MPOANEHUN MPe3nNLEeHTCKMX NOAHOMOYMIA He AO/KHO ObiTb COMHEHMS B ero
KOHCTUTYLIMOHHOCTMU.

CornacHo crtatbe 74  KOHCTUTYUMW,  338KOHbI, MPU3HaHHbLIE  He
cooTBeTCTByOLWMMN KOHCTUTYLUMKX, He MOryT 6biTb MOAMMUCAHbI N BBEAEHbI
B JerictBue. B 31Ol €BSA3W, [NaBa rocygapcrea NpesioxXuna BHECTU B CTaTblo
41 KOHCTUTYyUMM JOoMnonHeHne, ornpejensdrollee KOHCTUTYLIMOHHbIE OCHOBBI
BHeo4depe HbIX BbIbopoB Npe3ngeHTa Pecnybnmkm KasaxcraH.

MpuHATas nonpaBka MOCAYXWAa OCHOBOW onpejeneHns MexaHu3ma
npoBeAeHNss BHeOoYepeHbIX MPe3neHTCKUX BblGOPOB B KOHCTUTYLIMOHHbIX
3akoHax «O Bbl6bopax B Pecnybnnke KasaxctaH» n «O lMpe3ngeHTe Pecnybavkn
KasaxcTaH».

CnepyeT OTMETUTb, UTO rpegsiaraemoe fornosiHeHne B KOHCTUTYLMIO MO
CBOEMY COAepP>KaHU Mo 06beMy Hebo/bLLIOe, HO OYeHb BaxHoe. OHO co3zano
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npaBoBoOe rnone Ans peanvsauuu peweHuns Mepsoro lMpe3ngeHTta Pecny6amnku
KasaxctaH - Enbacbl 0 npoBefeHnn 40CPOYHbIX BbIOOPOB NaBbl rocyAapcTBa.

Mpe3sngeHTom 25 aHBapsa 2017 roga 6bino msgaHo PacnopsikeHune «O
BCEHApPOAHOM 0b6CyXAeHUN npoekTa 3akoHa «O BHeCeHUU W3MEeHeHWUn u
AOMONHEHU B KOHCTUTYLMIO», KOTOPBIM 6bl1 Mpu3BaH Mepepacnpesentb
NO/IHOMOUMA MeXay BeTBAMW BAacTy, TO eCTb pAa ¢yHKuuin [lpe3sngeHTa
nepexoannn MNapnameHTty n MNpaBuTenbCTBy. 10 UTOram 3TOro obCcyxzaeHUs B
mapTe 2017 roga 6b11 NPUHAT COOTBETCTBYHOLLMIA 3aKOH.

Enbacel H.A. HasapbaeB B CBOMX BbICTYM/IEHUSX HEOAHOKPATHO
oTMeYasi, YTO MPULLIO BPeMs BEPHYTbCS K BOMPOCY MO KOHCTUTYLMOHHOMY
pedopMMPOBAHNIO CTPaHBI.

naBa rocyfapcrBa 4eTko onpegenun, 4to «KasaxctaH 6bin, ecTb 1 byget
rocylapcTBoM C NpesnaeHTckon $popMOoi NpaBneHns, Kak 3TO NpesycMoTpeHO
Hawen KoHcTuTyumein. Bmecte € TeM, HacTano BpeMsi paccMOTpeTb BOMpOC
nepepacrnpegenieHns NoaHoMouunin Mexay lNpesngeHtom, MNpaBUTenLCTBOM U
[MapnameHTOM.». [7].

OcHoBHas cyTb pedopmbl 2017 rofa 3akaroyaeTca B nepepacrnpeseneHnm
NOIHOMOUMIA MeXAy BeTBAMU BNACTU.

fnaBHad eé uenb - cosgaHne >3PPeKkTBHON, OTBETCTBEHHOW WU
onepaTUBHOM NCNONHUTENbHOM BETBW BNACTU. YCUNUTb KOHTPOJIbHblEe QYHKLMMK
MNapnameHTa, COXpaHas Mnpu 3TOM TMpPe3njeHTCKyro ¢GopmMy npasieHns U
BEPTVKaNb NPe3nNAeHTCKON BNaCTU.

CornacHo npepg/iioxeHHon pedopme lMpesnaeHT, Kak 1 npexze, ocrtaeTcs
HoCUTeNeM BbICLLE roCyJapCTBEHHOW BAAcTW. B ero KomneTeHUMN OCTaoTCS
cTpatervyeckme ¢oyHkUMM B chepe 3amTbl KOHCTUTYLMW, OTHOLLUEHUIA MeXAy
BETBAMW B/IACTV, 060OPOHbI 1 6€30MacHOCTY, BHELLHEN N BHYTPEHHEeN NOANTUKM
CTPaHsbl.

3akpenneHa Hopma O ToM, u4TOo [lapnameHT  ocyLlecTBaseT
3aKOHOZaTe/IbHyt0  B/acTb, paspabaTbiBaeT W NPUVHWMaET  3aKOHbI,
perynnpyowmx obLeCcTBEHHY XWU3Hb, NMPUHMMAET U KOHTPOAMpyeT broaxeT
CTPaHsbl.

Tenepb paBuTeNbCTBO cnaraeT MOAHOMOYUS Mnepej BHOBb WU36paHHbIM
Maxwnnmcom, a He [lpe3ngeHToM, Kak 3TO 6bINO paHee. Takoe ycuneHue
3aKoHOZaTeNbHOW BNacTU He TOJIbKO MOAHSAN0 aBTopuTeT [lapnameHTa, HO
1N MOCnocobCTBOBaANO AUCUMUNANHE U 3PPEeKTUBHOCTU AesATe/IbHOCTU Y/1eHOB
MNpasnTenscTBa.

Takxe O4YeHb BaXHas KOHTPoAbHasA ¢yHKUMS Hazg [paBUTeNbCTBOM
AaHa [lapnameHTy. M3MeHeHUsSMU B MNOAMYHKT 6) ctatbn 57 KoHcTuTyumn
AenyTaTtbl Bnpase 3ac/yLlnBaTb OTYeTbl YneHOoB [1paBuTeNbCTBa NO BOMpoOcam
NX AeATeNbHOCTU 1 obpalleHuto K lpe3naeHTy 06 0CBOBOXAEHUUM KX OT
JAOJIKHOCTW B C/lyYae HerCrnosHEHVSA MW 3aKOHOB.

Mpu 3ToM lMpe3ngeHT He TONIbKO He BrpaBe OTKJOHUTb 3TO obpalleHue, a,
HaobopoT, 0683aH 0CBOOOANTL UneHa MNpaBUTeNbCTBA OT JO/MKHOCTN.

MNpembep-MuHucTp AoKnajbiBaet MNapnameHTy 06 OCHOBHbIX
HanpasneHUsx JeaTenbHoctTy [paBuTenbCTBa M O BCeX €ero BaXHenLwwux
peLLeHnsIX.

Bce 3T nonpaeBky MNO3BOMIMAN  3HAYUTENbHO YCWIUTb  KOHTPOJb
3aKOHOZATe/IbHOWM BETBU BACTU HAaZ UCMONHUTENIbHON.
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Pag  v3MeHeHUMIA  cogepxanu HOpMbI,  KacarLmecs MECTHbIX
npeacTaBUTeNIbHbIX U WCMOJIHUTENbHbBIX OpraHoB. B yacTHOCTW, B CTaTbio
86 BHeCeHbl W3MeHeHWs, COr1acHoO KOTOPbIM TMOJIHOMOYNSA Macauxarta
npekpawarTca AOCPOYHO MocC/ie KOHCyNbTaumin ¢ lNpemMbep-MUHUCTPOM U
MNpeacesatenamu MNManat MNMapnamMmeHTa.

K nckntountensHomy BegeHuto CeHaTta [lapnameHTa OTHeceHO n3bpaHue
Ha JOMKHOCTb CPOKOM Ha MATb JleT U 0CBObOXJeHne OT AOKHOCTU
YNO/HOMOYEHHOro MO MpaBaM 4yenoBeka B Pecnybnnke KasaxctaH no
npegacrasnenuto MpesngeHTta Pecnybnvkn KasaxcraH.

B pesynbTate KOHCTUTYUMOHHOW pedopmbl 2017 roga cosgaHa 6osnee
dbpdekTMBHAA, MNpoyHas U COBPEMeHHas CUCTeMa roCyfapCTBEHHOro
yrnpaBneHus.

MNatbli pa3 m3mMeHeHUs B KOHCTUTYUMIO 6blAM BHeCeHbl 3aKOHOM OT 23
mMapTta 2019 roga.

3TUM 3aKOHOM ObINV M3MeHeHbl NyHKTbl 3 1 3-1 cTaTbn 2: HAVUMEHOBaHWe
CTONINLbI «ACTaHa» 6bI10 M3MeHeHO Ha «Hyp-CynTaH».

MNepenmeHoBaHve cToNMuUbl ropoga ActaHbl B ropog Hyp-CynrtaH
noagepxaHo B obLecTBe.

STUMN  U3MEHEHVAMK  BO3JaeTcsa  3aclyXeHHaa nodvectb [lepBomy
Mpe3naeHTy HypcyntaHy Abuwesnyy Hasapbaesy.

*k%*

B 3akioueHne xoTenocb 6bl OTMETUTb, YTO B MOSIBAEHWE B MOJIUTUKO-
NpaBOBOM MoOJie CTPaHbl AByXManaTtHoro MNapnameHTa, Npexae Bcero, CBA3aHO C
KoHctuTtyumen 1995 roga.

KoHCTUTYyuMs He  TOonbko  yypeawmna [lapnameHT, Kak  BbICLUEro
3aKOHOZATe/IbHOrO  OpraHa,  YMOJHOMOYEHHOro  MPUHKMMAaTb  3aKOHbI,
y4yacTBOBaTb B MOMNTUYECKOW XU3HW CTPaHbI, B TOM YKncsie nyTeM patudurkaumm
MeXAYHapOAHbIX JOroBOopoOB, Jayn corfacus Ha HasHadeHve [NnaBoi
rocyAapcrBa psifia NepBbIX PyKOBOAMTENEl rOCyAapCTBEHHbIX OPraHoB, HO U Kak
eJVIHCTBEHHOro cybbekTa, KOTOpbIA Bripase BHOCUTL mnorpasky B OCHOBHOM
3aKOoH.

Bce BbilenepeyncneHHble 3aKOHbl O BHECEHWW U3MEHEHW U OMONHEeHWI
B KOHCTUTYLIMW NPUHATEI Ha COBMECTHOM 3acefaHun Manat MNapnameHTa.

MapnameHT,  Bblpaxas BOMO  CBOWX  U3bupaTtenen, nNpUHUMaeET
COOTBETCTBYHOLLME NONPaBKN B KOHCTUTYLMIO.

Tem  camblM,  SBASeTCA  rOCYAapCTBEHHO-BNACTHLIM  UHCTUTYTOM,
NnocpesCcTBOM KOTOPOro coseplueHcTByeTcss OCHOBHOM 3aKOoH, ornpezenstoTcs
KOHCTUTYLIMOHHbIE MYTW Pa3BUTUSA CTPaHbI.

B cBoto o4vepesb, KOHCTUTYLMS, KaK BbICLUWI aKT rocyAapcrsa, ornpejenser
nonnTnyeckme, PyHKLMOHaAbHbIE 1 NPaBoOBble KOHTYPbI caMoro MNapaamMeHTa.

BHeceHHble B KOHCTUTYUMIO  rnonpasky,  6e3ycioBHO,  ABASKOTCA
HOpMaTMBaMK, O3HAaYaKLWMMM  B3aMMOCOIMNAaCOBAHHOCTb  B3rNS40B  Tpex
OCHOBHBbIX Cy6beKTOB - Hapoza, [nasbl rocygapcrea v MNapiameHTa.
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Hannb AXMET3AKNPOB
Pykosodumens JlenapmameHma no
obecneyeHur dessmesbHOCMU Cy008
npu BepxosHom Cyde Pecnybauku
KasaxcmaH (Annapam BepxoeHozo Cyda
Pecnyb6suku KasaxcmaH)

KOHCTUTYLUOHHbBIW CTATYC CYAbW
KAK HOCUTENSA CYAEBHOW BNACTU

Ha Bcex 3Tanax WCTOPUYECKOro pas3BuUTUS obLlectBa CyA 3aHuMan
ocoboe MecTo B CUCTeMe rOoCyAapCTBEHHOro ynpasneHus. HesaBMCMMOCTb,
6ecnpucTpacTHOCTb,  CNpaBeANBOCTb,  MPOPecCMOHanM3M N BbICOKUN
MOpanbHbIA 06ANK OTMNpaBUTENs MPaBOCYAUA ObIAM M OCTAOTCA TNaBHbIM
TPEeHAOM CyAebHOM CUCTeMbI.

Ha VII cve3ge cygein [lMepsbii [lMpe3ngeHT Pecny6amkm KasaxctaH -
Enbacbl HazapbaeB H.A. akuLeHTMPOBanA BHMMaHME Ha BaXXHOCTU peanunsayunm
Kno4eBoro HanpasneHust MnaHa Hauum «BepxoBeHCTBO 3akoHa» U 0Co6OIA
PO HaUMOHANbHOW CyAebHOM CUCTeMbl B peLlleHUr HaMeyeHHbIX 3ajad.
Cyabs siBNsetcs rnaBHOW QUrypor rpuAMYeckoro npolecca, KoTopas
obecrneyrBaeT BEpXOBEHCTBO 3aKOHa.

Yxoasa rnyboko KOPHAMU B UCTOPUIO CTEMHbIX LMBUAM3ALMIA, NpaBocyame
Kasaxckoro xaHCTBa OTNpaBAsioCcb CyAomM 6ueB - nwoger, obnagaroLymx
NpPaBOBbIMWN 3HAHUSAMU U OPATOPCKUM TaNaHTOM. DTO Obll FNaBHbINA OpraH, K
KOTOPOMY Obpallanncb 3a MOMOLLBIO. VIX pelleHns 6biin crnpaBeA/IBbIMU U
HVKEeM He rnojBepranancb COMHEHMAM.

Ha aTane npuobpeTeHns He3aBMCMMOCTM MNOZ PyKOBOACTBOM Enbackl B
KoHcTtuTyummn 1995 roga 6bian 3a10XKeHbl OCHOBbI COBPEMEHHOW Ka3axXCTaHCKOM
cyaebHon cuctembl. Ee 06nmk cdopmmpoBancsd BO MHOroM Ha 6a3e M1UpOBOW
NPaBOBOW CUCTEMbI C y4eTOM HaLMOHaNbHbIX OCOBEHHOCTE.

CoBpeMeHHass cygebHas BnacTb MO CBOeV HOPUANYECKO npupoje
pa3nTenbHO  OTAMYaeTcs  OT  BAACTM  3aKOHOAATeNbHOM 1 BAACTU
NCNONHUTENbHONW. JTO 06YyC/NOBAEHO MPaBOBbIM CTAaTyCcOM ee HocuTenein. U
NMEHHO 3TK cneunduryeckne yepTbl CyaebHON BNACTU FapaHTUPYHOT CyAbAM
He3aBUCMMOCTb U HEeMnpUKOCHOBEHHOCTb, 0becrneynBaloT CrpaBei/INBOCTL U
6ecnpuCcTpPacTHOCTb NPV OTAPAaBAEHUN UMY NPaBOCYANS.

B KoHcTUTyuMn 3akpensieH O¢yHAAMeHTaNbHbIA NPUHLUUN  pa3jeneHns
eVIHON roCyAapCTBEHHOM BacTV Ha 3aKOHOAATeNbHY, UCMONHUTENbHYIO U
CyAebHyto BETBM, KOTOPbIe B3aUMOAENCTBYIOT MeXAy COBOI C UCMOb30BaHMEM
CUCTEeMbl  CAepXeK W MpoTUBOBECOB. ApbuTpoM, obecneymBaroLLM KX
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cornacoBaHHoe ¢yHKLMOHMPOBaHME W OTBETCTBEHHOCTb Mepej HapoAoM,
asnaetca NpesnaeHT CTpaHbl.

Onpegenvs B KOHCTUTYLMW MECTO W pPOJb CYAOB B CUCTEMe OpraHoBs
rocyjapctseHHon Bnactn, B 2000 rogy B KOHCTUTYLMOHHOM 3akoHe «O
cyfiebHoM cncteme n cTatyce cyfer» 6bin 3a10XeHbl NPUHLUNMANBHO HOBble
3/1eMeHTbI CYyA0YCTPONCTBa U MNOPAAOK paboTbl CyA0B.

B cratbax 49 un 64 KoHCTUTyUMWM yKa3aHo, 4To [lapnameHT aBnaeTcd
BbICLUVIM MpPeACTaBMTe/IbHbIM OPraHoM, OCYLLEeCTB/AAKLWNM 3aKOHOAATe/IbHYHO
B/1aCTb, a [1paBUTENLCTBO OCYLLECTBASAET UCMONHUTENbHYHO BNaCTb, BO3r1aBaseT
CUCTeMY NCMOMHUTE/IbHbLIX OPraHoOB N PYKOBOANUT NX AeATeNbHOCTLIO.

CyaebHasa Bnactb B Pecnybnnke KasaxcTaH MpUHAANEXUT TONIbKO Cyjam
B /ILLe MOCTOAHHbIX CyAel, a TakxXe NMPUCHXHbIX 3acejartesien, npusiekaemMbix
K YronoBHOMY CYZAOMPOM3BOACTBY B CAy4Yaax W Mopsjake, npeaycMOTPeHHbIX
3aKOHOM. JTO MNPAMO 3akpenneHo B ctatbe 1 KOHCTUTYLUMOHHOro 3akoHa «O
cyAebHOM cncteme 1 ctaTyce cyaemn».

B cratbe 75 KoHCTUTyuUMM ykKasaHo, 4TO npasocyane B Pecnybinke
KasaxcTaH ocyLecTBAseTca TONbKO CyAOM, a CyaebHasa BnacTb OCyLLEeCTBAeTCS
NMOCPEeACTBOM rPaxAaHCKOro, Yrol0BHOrO0 U WHbIX YCTaHOB/IEHHbLIX 3aKOHOM
dopm cypgonpomsBogcTBa. OHa He NMPUHAANEXNUT KakoOMy-TO OA4HOMY OpraHy, a
NPUHAANEXUT KaXA0My CyAbe 1 COCTaBy Cy/a.

OTnpaenas npaBocyAue, CyAbW BbIHOCAT pelleHns nmeHeM Pecnybsivkim
KasaxctaH. [laHHbIM MpaBOM He HajeneHO HW OAHO JO/MKHOCTHOE NuLo,
npeAcTaBasatoLLee 3aKoHOAATeNbHYHO U NCMOMHUTENIbHYHO BETBU BAACTU.

3TO  KOHCTUTYLMOHHOE MO/HOMOUME MPUHALNEXUT  UCKIHUYUTEIbHO
CyZiaMm B /IMLA NMOCTOAHHO AENCTBYIOLLMX CyAel 1 He MOXeT 6bITb nepeAaHo Ha
3aKOHOZAaTe/IbHOM YPOBHE KakMM-1160 APYriM AOJIKHOCTHLIM INLAM.

Mpn 3TOM TpeboBaHWUS U pacnopsXeHUs cyAelr obsasaTenbHbl ANA BCeX
6e3 NCKAYeHUs TroCyJapCTBEHHbIX OPraHoB, AOJ/HKHOCTHBLIX /WL, APYrux
ropuanYecknx n GUsnYecknx nn,. X HeucrnonHeHve BieyeT YCTaHOBNEHHYHO
3aKOHOM OTBETCTBEHHOCTL.

MocTosiHHbIE CyAbW NPV OTNPAaBAEHUV MNPaBOCYAUS He3aBWCUMbl. OHWU
He MOoAOTYETHbl MO KOHKPEeTHbIM Jenam Jaxe rnpejcejatensdm CyAo0B, He
roBOps yXXe 0 ApYrux nvuax. B otanymm o1, K npuMepy, MUHUCTPOB, KOTOpbIe
noZoTtyeTHbl MNpaBuTeNnbCTBY 1 NpeMbep-MUHUCTPY, NN ero 3amectuTesnei.

STy HE3aBUCMMOCTb M CTATYC He/b3d YMannTb Aaxe NPUHATEM 3aKOHOB.

Cyabss HecmeHsieM. OH He MOXeT OblTb HasHauyeH (M36paH) Ha Apyryto
AOMKHOCTL 6e3 ero cornacus.

CyabA HenpuKoOCHOBEHEeH. [apaHTUM HernprKOoCHOBEHHOCTN  CyAbU
ycTaHaBnmBarTca KoHctutyumerd, KOHCTUTYLUMOHHBIM 3akoHOM «O cyaebHomn
cncTeMe 1 cTaTyce cydein» n kogekcamum Pecnybnmkm KasaxcraH.

Cyaba He3aBUCUM. OH MOAUMHAIOTCA TOJIbKO KOHCTUTYLUMW W 3aKOHY U
HUKOMY He NOoLOTYETEH.

CtaTyc cyabu eguHbIiA. Cyaby Pa3nnyatoTcst TOIbKO MOJHOMOUYMAMMU.

Bce paBHbl nepeg 3akoHoM u cyaom. Cyabl He OTAANOT NpesrnoyTeHUs
KaKMM-N11M60 opraHam, iMuam, yyacTByoLMM B npoLecce, CTOPOHaM Mo JilobbiM
npu3HakaMm (coumanbHOM, NOMNOBOW, PacoBOW, HaLVOHAa/IbHOW, A3bIKOBOW WU

70 CypebHass BnacTb B KOHCTUTYLMOHHOW cucTeme pasgeneHus Bnactein (CyneimeHoBa [K.) //
Mpobnembl B3aMMOAENCTBUSA BeTBel rocyAapCTBEHHOM Bnactu B npouecce X GYyHKLUOHMPOBAHUS:
MaTep. Hay4YHO-TeopeTnY. KOH®. AnmaThbl, 22 ntoHs, 2004 r., Kasltoy. Anmatel: TOO «M3a-80 «Hopma-K»,
2005. C. 42-58.( 1,25 n.n.)
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NONINTUYECKOM MPUHAANEXHOCTU MO0 B 3aBUCUMOCT OT UX MPOUCXOXAEHUS,
NMYLLLeCTBEHHOIO U JO/IKHOCTHOIO NMONOXEHNSA U T.4.).

CyAbl nuWeHbl nNpaBa 3aKOHOAATeNbHOM WHUUMATMBBLL. VX OCHOBHOe
npeAHasHavyeHve - BeplWUTb MpaBoCcyjve ANA 3alnTbl npas, CBO6O4 U
3aKOHHbIX MHTEPeCcoB rpaxaaH 1 opraHmsaumin. Npu oTnpaBneHn NpaBoCyaus
CyZAbl 06§13aHbl HEYK/IOHHO PYyKOBOACTBOBATbCA KOHCTUTYUMEN N 3aKOHamu,
NPUHATLIMK [ap/iaMeHTOM.

TeM He MeHee, cCTeMa CAepPXeK N MPOTVBOBECOB MOCTPOEHAa Tak, YTO Cy/bl
BCe XXe MOryT B/IUATb Kak Ha HOPMbl 3aKOHa, NPUHATOro NapaiamMeHToMm, Tak U
NOA3aKOHHbIX aKTOB, MPUHATbIX [1paBUTENBCTBOM WAM  YMOJIHOMOYEHHbIMU
opraHamu.

Ecnn cyp npu paspelleHnm KOHKPeTHOro Aena YCMOTPUT, YTO NOA/exXaLLnii
NPUMEHEeHVI0  3aKOH WAM  HOPMATMBHbIA  MNPaBOBOW  aKT  yulemaseT
KOHCTUTYLIMOHHbIE MpaBa U CBO6OAblI YenoBeka, OH 06s53aH MPUOCTAaHOBUTb
NPOW3BOACTBO MO Jeny U obpatntbcd B KOHCTUTYUMOHHbIA  CoBeT.
MNoA3akoHHble HOPMAaTMBHbIE MPaBOBble akTbl CyAbl CaMW BNpaBe MpPU3HaTb
HeCOOTBEeTCTBYHOLLMMM 3aKOHY.

Heob6xo41MOCTb MMYLLECTBEHHOIO 1 MaTepunanbHOro obecnevyeHns CTaBuUT
KaK 3aKOHoZaTesIbHYyt0, TaKk W CyAebHyt0 BNacTb B [JOBOJIbHO CyLLECTBEHHYHO
3aBUCUMOCTb 1 BAUSHWE OT UCMONHUTENbHON BETBU BNACTU.

CyaebHas cuctemMa Ha cebe Mo4vyBCTBOBasa BAWAHWE WCMONHUTENbHOWN
Bnactn. Zlo npuHatnsa B 2000 rogy KOHCTUTYLMOHHOro 3akoHa «O cyaebHou
cMcTeme Mo CTaTyce Cyfer» pecypcHoe obecrneyeHve M MHOrMe KaApoBble
BOMPOChI pa3peLtannce MUHNCTEPCTBOM OCTULMNN.

MeHHO nostoMy BepxoBHbii Cya Pecnybnvku Bce valle CTaBUT BOMPOC
O He3aBUCMMOM U GUKCUPOBAHHOM PUHAHCUPOBAHUU CyAebHOM CuUCTeMbl
HanpsMylo 4epe3 pecrnybnnKaHCkUA 6rogxeT BO Bpemsa ero MnpuHATUS
[MapnameHTOM.

OfHako B3aMMOZencTBre MeXAy BeTBAMW BAaCTU Henb3s nytatb C
3aBUCUMOCTbIO U BANSHVEM.

K npumepy, CeHat [MapnameHTa Pecnybnuvkn KasaxctaH usbupaet
cyser BepxosHoro Cyaa no npegctaBneHuto lpes3njeHTa, OCHOBAaHHOMY
Ha 3akntodeHuMn Bbicwero CyaebHoro CoBeTta. [naBa rocygapctBa Mo
pekomMmeHzauun Beicwero CyzebHoro CoBeTa Ha3HaydaeT cyferl MeCTHbIX
cygoB. [lpm 3Tom B coctaB Beicwero CyaebHoro CoBeTa BXOAAT Kak
npeAcTaBUTeNV 3aKOHOAATENIbHOW U UCMOIHUTENIbHOW BNACTU, Tak N yYeHble-
tOPUCTbI, aABOKaTbl, WHOCTPAHHbIE 3KCMepTbl, MPeACTaBUTENIN HOPUANYECKON
06LLEeCTBEHHOCTH.

Ho 3TO0 He 3HauuMT, 4TO OHW BMpaBe BMelMBaTLCA B CyAeOHYH0
fAesiTeNlbHOCTb. PelleHVs CyoB 06s3aTefibHbl ANA BCEX FOCYAAPCTBEHHbIX
OpPraHoB U [JO/MKHOCTHLIX /AL, MNPeACTaBAALWMX 3aKOHOAATENIbHYHO U
NCNONHUTENbHYI BNaCTb, @ TakXe BXOAALWMX B cocTtaB Beicwero CyaebHoro
CoBeTa, U He MOryT 6bITb UMV OTMEHeHbl. OTO N eCTb CUCTeMA CAepXeK U
NPOTVBOBECOB B AeNCTBUN.

Takum obpasowm, 0CObeHHOCTb KOHCTUTYLIMOHHOIO craTyca
cyfebHon BnacTm W OTANYME ero pernameHTaumy OT 3aKOHOAATe/IbHOM
N WCNONHUTENbHOM 0byc/soBNeHa 0CobbIM  CTAaTyCcoM ee  HocCuTenewn,
NPUHVMMaeMbIX CyAOM pelleHWlr, MpaBOBbIX rapaHTU 1 MeXaHV3MOB
obecrneyeHNs He3aBNUCMOCTU N HEMPUKOCHOBEHHOCTU CyZel.
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PamasaH CAPIEKOB,

Aupekmop VlHcmumyma
30K0HO00amenbCmMea U npasosoli
uHpopmayuu Pecnybauku KazaxcmaH

LDPOBU3ALMSA - BA30BbIA 9NEMEHT MPABOBbIX PEGOPM

UndpoBursaumsa CTaHOBUTCH OAHOM 13 Hanbonee AMHAMUYHbIX FN06anbHbIX
TEHZAEHLNA TeKyLLero AecatuneTums.

B cBeTe o06Llen3BeCTHON CUTyauuy pPacrnpocTpaHeHWs KOPOHaBMPYCa,
NPU3HaHHOMW BceMmpHOW oOpraHu3auveinn 34paBOOXPaHEHVs MNaHAeMUen,
npuMeHeHve UMGPOBBLIX TEXHONOMMM CTano OCOBEeHHO aKTyalbHbIM U
BOCTpeboBaHHbLIM. B cBoem [locnaHum Hapogy KasaxctaHa 1 ceHTA6pSA
2020 r. Tlpe3ugeHT Pecnybnukn KasaxctaH KacbiM-XXomapT Kemenesuy
TokaeB 0603Haunn UNPPOBM3ALINKIO B KAYyecTBe KJHOYEBOro WHCTPYMEHTa
LOCTUXKEHNSA HaUMOHAaNIbHOW KOHKYPEHTOCMOCOOHOCTHN, 0603Haunn ee posib
npy B3aVUMOZLENCTBMM rocyfapcTBa W 06LLeCTBa, PeleHUn COUManbHbIX,
NHGPACTPYKTYPHBIX 1 psja APYrvxX BONPoOcoB’.

Mpouecchl LndpoBmM3aLmn, B N3BECTHOW CTerneHW, 3aTparnBaroT NoyTn Bce
chepbl 06LeCTBEHHbIX OTHOLLEHWA. B €BA3W € 3T1M, npeanaratd OCTaHOBUTCH
Ha Hambonee 3HaUYNMbIX U3 HUX.

1) 3awwuTta nepcoHanbHbIX AaHHbIX. CHepy NepcoHaNbHbIX AaHHbLIX, B
nepByro oYepe/b 3aTparnBaeT 3/1eKTPOHHasA TOPro./s.

CnegyeT OTMeTUTb, 4TO MNpW AUCTAHLMOHHOW TOproeae Yy mMokKynatens
OTCYTCTBYeT BO3MOXHOCTb HernocpeACTBEHHOIO O3HaKOMJIEHUS C TOBapOM.
NMomMyMO 3TOro, Bnajenblpbl CANWTOB B CeTU VIHTepHeT, Kak MnpaBuio, He
ABNAOTCA  COOCTBEHHMKAMW  CepBepoB, MO3TOMY  pasMelleHune  canTa
NPOBOANTCA MOCPEACTBOM  YCIyr  creuvanm3rpoBaHHbIX OpraHmsauvi. B
clyvae HeAencTBUTENIbHOCTM MHPOPMaLMM O MpoJaBLe Y «AUCTaHLVOHHOMO»
nokyrnartesns BO3HWKaeT PUCK He TOJIbKO He TMOoJlyYeHuUs ToBapa, HO U
HEeBO3MOXHOCTU oOrpejeneHns agpeca AN TMpPeAbAB/eHUs MNpeTeH3ud Mo
ero kayecrtsy. B cBs3u € 3TUM npeanaraeTca BBeCTW B JeilcTByrowime lNpasuna

71" TMocnaHwve naBbl rocyaapctBa Kacbim-Xomapta TokaeBa Hapogy KasaxctaHa oT 1 ceHTsiops 2020
roga // https://www.akorda.kz/ru/addresses/addresses_of president/poslanie-glavy-gosudarstva-kasym-zhomarta-
tokaeva-narodu-kazahstana-1-sentyabrya-2020-g. (4aTa obpaiyeHns: 01.09.2020 r.).
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PO3HUYHOW TOProB/AN BHE TOProBbIX MecT’? AePUHULNIO  ANCTAHLMNOHHOM
TOProBAK, a TakxXe 3aKOHOAaTeNIbHO yperynmpoBaTb BONPOC 06 OTBETCTBEHHOCTY
BNnajieNibLieB CepBepoB - 3a MHGOPMaLMIO, pa3MeLLaeMyto Ha HIX.

AKTya/lbHbIM BOMpocaM obecrnevyeHnss 3aLnTbl NEePCOHabHbIX AAHHbIX B
ceTn IHTepHeT SBNSeTCsa NpaBo KaXAoro Ha undposoe 3abseHne.

2) PerynupoBaHue «UnNdpOBON CMEpPTU». YUNTbIBAA 3aKOHOAATENbHbIN
onblIT PpaHunn (3akoH o umpposol pecnybnvke 7 okTabps 2016 roaa),
npegycmatpMBaroLlero npaBo Ha cobnojeHne BOMM 4YenoBeka Mociae ero
KOHUVHbI O CyAbbe nepcoHanbHON MHGOPMaLMN B MHTEPHeTe NOCTaBLYMKaMU
OHNAWH-yCyr UAK LOBEPeHHbIMW N1LaMK, NofaraeMm, YTo 3aKOHOAATEe/IbCTBO
Pecny6nnkn KasaxctaH JO/DKHO npejycMatpyBaTb HOPMbI, perynvipyroLlmne
NpaBO COBGCTBEHHOCTW Ha TakK Ha3blBaeMble «BbIMOPOYEHHbIe» aKKayHTbl U
3alMLaroLme npasa Ux ymMepLunx BnajesbLes.

Be3onacHOCTb 1 3aWMTY NepcoHanbHbIX AAHHbLIX, YYEeHbIMU MpejaaraeTcs
obecneunTb NyTem UX 06paboTKM B pacnpeseneHHOM peecTpe, NCNob30BaHMe
KOTOPOro 0CHOBAHO Ha TeXHONOTN 610KYENH.

3) bnokyeliH - 370 MHOropyHKUMOHaNbHas W  MHOrOypOBHeBas
NHGOPMALIMOHHAA TEXHONOrMNSA, KOTOpasa NpruMeHnMa B chepe 3KOHOMUYECKOM
AeATeNbHOCTWM, B 4acTHOCTW, (QUHAHCOBbIE oOrepauny, y4yeT CBejeHUl B
opraHusaumsax. B HacTosiLee BpemMs TexHONorsa 60K4eriH npruMeHsaeTcs npu
perucTpauun rpaxaaHcko-rnpasoBbiX gorosopos (LUseuuns, MoHaypac, ['py3ns),
TPYZA0BbIX 40roBopoB (KomnaHus Coca-Cola, CLLA), B n3bumpaTtensHOM npoLecce
(Cbepa-/leoHe), TeCTUPOBAHVN HaceneHns rno MNoANTUYEeCcKM N COLManbHbIM
Bornpocam (ABcTpanus), B cdepe o0b6bpas3oBaHUs, OAHKOBCKOro CeKTopa,
TpaHcnopTa (Poccms) v ap. MpenMyLiecTBa TeXHONOTUN 610KYEiH MOXeT CTaTb
peLleHnemM MHOTMX BOMPOCOB, CBA3AHHbIX C COXPAHHOCTLIO U MOATBEPXAEHVEM
NOANVIHHOCTM, B  3NeKTPOHHOM npaBuTenbCcTBe  (e-government) nm6o
npaBuTenbLCTBa ANA rpaxAaaH. B ¢BA3M ¢ 3TUM, nepeBoJ rocyAapCTBEHHbIX
ycnyr B unéeposyto GopMmy, C MpUMEHEHNEM ANA 3TOro 610KYenH-TeXHONOMIA,
ABNAETCA  MNepCrnekTUBHbIM  HanpasJeHWeM  pPasBUTUS  B3aVMMOZAENCTBUA
rocysapcrea 1 obLecTsa.

HeobxogMMO OTMeTUTb, YTO CPaBHUTENbHO He TaK JaBHO 6/10KYeliH
nepectan BOCMPUHUMATLCA KaK eAnHOoe sBfeHMe C BUTKOMHOM, MexJay Tem
TeXHONOornsA 610K4YeriHa ABNAETCS OCHOBOM BbINycka 1 060poTa KPUNTOBANOThI
OUTKOMH.

4) BWUTKOUH. HOpuandeckas npupoaa OUTKOMHA BbI3bIBAaeT CMopbl.
Tak, B ®uHnaHanw, Fepmanun, KaHage, AnoHun n CLLUA 6UTKOMH Mpu3HaH
nnaTexHbIM, HO He 3aMeHseT oduvLmManbHOe naaTexHoe cpeacTBo. Hapsay c
HUTKOMHOM M3BECTHblI BOCEMb KPWUMTOBANOT, B YacTHocTu: 3¢ump (ETH/USD),
NanTkouH (LTC/USD). UeHTpanbHbIn 6aHK HuaepnaHaos. B nccnegoBatenbckimx
LUensx yypeausn  COBCTBEHHYKO  KPUMTOBaMOTY. HaUMOHanbHbIM  6aHK
Pecny6nnkn KasaxctaH He BbICTyNaeT C  WHULMATMBOWN O BHeAPEHUU
COBCTBEHHOW KPUMNTOBAJIKOThI, TEM He MeHee paspeLuaeT Mokyrnky, Npogaxy u
MaMHUHI A4PYTrX KPUNTOBAIOT, HO BbICKa3blBaeTCA MPOTUB UX peknamel.

72 MocTtaHoBneHne lMpaButenbctBa Pecnybnuky KasaxctaH oT 14 ceHTsibps 2005 roga Ne 918 «O6
yTBepxaeHun [paBun PO3HMYHON TOProBAW BHE TOProBblIX MeCT MyTeM CeTeBOro MapKeTWUHra,
06LLeCTBEHHbIX PacnpoCTpaHUTENeR, MPOAAXM MO MoyTe U ApYruMin cnocobamms // https://online.zakon.kz/
Document/?doc_id=30023958#pos=13;-5 (aaTa obpaLLeHmns: 06.05.2020 r.).
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AKTMBHOe pas3BuUTMEe WHGOPMALMOHHBIX TEXHONOrMM CTaBUT BOMPOCHI
obecneyeHnss 6e30MNacHOCTN B WHTEPHET-MPOCTPAHCTBE, COBEpLUEeHCTBOBAHUA
AeNCcTByOLLEero 3aKoHoAaTeNnbCTBa B chepe kmbepbesonacHoOCTH.

5) KwubepbesonacHocTb. CrnegyeT OTMETUTb, YTO Ha CEroAHSALHWN
JeHb B Pecnybnuke KasaxctaH unépoBas MHPPaCTPyKTypa B NMOAABAAIOLLEM
60NbLINHCTBE COCTOUT K3  3apybexHoro mnporpaMMHOro obecrnevyeHuns
N TeXHWYeCcKoro OocCHalleHus. Bonpocbl HauUMOHaNbHOW  6e30MacHOCTU
TpebyloT BbIBEPEHHOr0 1 HaAeXHOro B3aMMOAENCTBUA C MOCTaBLyMKamMu ©
pa3paboTyumkaMm 3apybexHoro nporpaMMHOro obecreyeHns 1 3N1eKTPOHHOM
npoAykumu. B gaHHOM HamnpaBneHUM MOXHO OTMeTUTb, 4To B 2019 roay
NPUHATLI NOMPaBkM B AeACTBYIOLLEe 3aKOHOAATeIbCTBO MO BBeAeHUt0 PeecTtpa
LOBEPEHHOro MporpaMMHOro obecrneyeHnss U MPOAYKUMN  SNEeKTPOHHOWM
MPOMBILLIEHHOCTU A/1 NMPUMEHEeHMA B npoLejypax 3akyrnok. B ¢Bs3u ¢ 3Tum, B
YK n KoAll Heob6xoarMo npeaycMoTpeTb OTBETCTBEHHOCTb 3a HeMCNoHeHue
WA HeHaanexallee WCNONHeHWe obs3aHHoCTeln B chepe obecneyeHUs
6e30MacHOCTM  rocyfapCTBeHHbIX WHPOPMALIMOHHbBIX CUCTEM U XPaHeHUs
NepCcoHaNbHbIX AAaHHbIX KIMEeHTOB 6AaHKOB, CTPAX0BbIX OPraHn3aLmn, Cyo bekToB
KBa3NrocyAapcTBEHHOro cekTopa.

Peanuammn  ckoporo  6yayuiero MOryT cTaTb  KubepripectynneHus
coBepLUaemMble  MOCPeACTBOM  BPEAOHOCHbLIX  KOMMbKOTEPHbIX  MporpamMm
C OTAeNbHbIMW TMPU3HaKaMV WCKYCCTBEHHOrO WHTeNnekra, B TOM uucie
afanTyBHOe noBejeHMe B pPasHbiX YC/I0BUSX, CaMOBOCIMpPOM3BeJeHVe ¢
N3MEHEeHNAMU ANs 3aTPYAHEHUs CBOero Ob6HapyXeHWs, MackMpoBka AN
CXOACTBA C IeranbHOM NPOrpaMmol.

6) [MpaBOoCy6bEKTHOCTb, MPaBOBOA CTaTyC U  OTBETCTBEHHOCTb
3a [JeNCcTBUA HOCUTeNnel WNCKYCCTBEHHOro UWHTennekta. Bonpoc o
HaZeneHnnm HocuTenem WCKYCCTBEHHOro WHTennekta (ganee - V) (roHUTOB)
CaMOCTOATE/IbHON MPaBOCYOLEKTHOCTLIO BbI3bIBAaeT B HAyYHOW fuTepaType
060CHOBaHHbIE AMCKYCcCUW. [Tonaraem, YTo NPaBOOTHOLLEHUA MexXay poboTamu
N TpeTbUMWU NNLAMK, @ TakKxke MexXay pPoboToM U ero paspaboTyrkom,
BNagenbLeM WM TMONb30BaTefieM JOJIKHbl YeTKO per1aMeHTUpOoBaThbCA
3aKOHOZATeNbCTBOM: AeNNKTbl C yYacTnem HocuTenein VI (nnweHHbIX GyHKLMN
caMooby4eHus), Mbl MnpegnaraeM paspellate NO MpaBuaaM MNPUYNHEHUS
Bpeja WCTOYHWKOM MOBbILWEHHOW OMacHOCTW, a Takxe nyTemM BBeAeHUS
OTBETCTBEHHOCTU MPOM3BOANTENSA 33 HeKayeCcTBeHHO MpPOou3BefeHHbI ToBap
(poboTa). AKkTyanbHbIM Takxe SABAAETCA BOMPOC O BBeAeHUW 065A3aTe/ibHOro
CTpaxoBaHus AN5 Nonb3oBaTeneli poboToB..

Pa3BuTre uLMdPOBLIX TEXHONOMNIM BRe4yeT 3a COb6OM TpaHchopmauumo Ha
pblHKE TpyZa. 3amMeHa 4esioBeyeckoro TpyAa AOCTUXKEHUSMW COBPEMEHHOM
HayKV N TEXHWKW, B TOM YMC/Ie NOCPesCTBOM WCMO/b30BaHUA UCKYCCTBEHHOIO
WNHTeNeKTa, MalHHOIro 0by4veHns, MeHsAeT TpeboBaHWS Ha PbiHKe Tpyaa.

7) PaspeneHve Tpypa 4yenoseka u pobota. CnegyeT OTMeTUTb, YTO
pasgeneHve mexay LndpoBO NNYHOCTBIO (YeI0BEKOM) U MaLLMHON (PO60TOM)
C WCKYCCTBEHHbIM WHTEeNeKTOM B byayliemM JO/KHa CTPOUTCS Ha YeTKOM
pasjeneHn ux KomneteHuwuu. [lonaraem, MaliMHaM rocaefoBaTeNbHO
AOKHBI MepefaBaTbCA KOHKPEeTM3MPOBaHHbIE 1 eAnHOO06pasHble onepauuu,
noAAaroLLmecs NCroib30BaHUIO anropuTMOB NOBeAeHVs, 3TO Tak Ha3blBaemble
«hard skills» (xecTkne HaBbIKM), @ 3@ Ye/IOBEKOM OCTaHYTCA TakK Ha3blBaeMble
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«soft  skills» (msrkme HaBblkK), TpebyloLiMe HeOpAMHAPHOro MoAX0Aa,
TBOPYECKOr0 MbILLNEHVA 1N OPUTMHANbHBIX PeLleHnI.

MNonaraeMm, 4yto B cdepe yYronoBHOrO CyAOMPOM3BOACTBA W OKa3aHUS
KBaINPULIMPOBAHHOMN  IOPUANYECKOM  MOMOLWM  3neMeHTbl W moryT
NCNONb30BaTbCA ANA MpOBeAeHUs orepauuini He TpebyroLwx onpeseneHHOoMn
KBannukaumm  (Hanpumep, OTO60P  MPUCAXHBLIX U3  OCHOBHOIMO U
JOMOJIHNTENIbHOTO  CMWCKOB,  UCYUCIEHVE  MpoLeccyalibHbIX — U3AepXKek,
CMHXPOHHbIA  NepeBo4, BeAeHWe MpOToKONa  CyAebHOro  3aceAaHus,
AVNCTAaHLUMOHHOIO A0MNpoca, COoCTaBneHWe AOKYMEHTOB Mo LWwabnoHy, Aava
KOHCy/NbTaUMi NO MNPOCTEALINM MNPaBOBbIM BOMPOCaM He  TpebyroLnm
FOPUANYECKOA OLIeHKW, MOUCK U nAeHTUUKaUMSA NOAO3PUTENbHbBIX NL, MO
BUAEOMN306paxeHnNsM 1 Ap.).

C y4yeTOM MMerlOLLerocsd 3apybexHOoro 3akoHoZaTe/lbHOro onbiTa Mo
aHanorvm C TakuMW rocyAapcteamy, Kak benbrus, FepmanHusa, TonnaHans,
Ntannga, WcnaHwuga, Toptyranvs, PyMmbiHWS, @PUHNSHAUA  nipejfaraem
paccMOTpeTb  BOMPOC MPUHATUA  UMPPOBbLIX AOKYMEHTOB B  KadecTse
AoKaszaTenbCTB. Tak, BUAUTCA, YTO NepeyeHb 0oKas3aTeNbCT, CoAepXalluniica B
yacTn BTOopol ctatbk 111 YINK LenecoobpasHo pacliMpuTb 3@ CYET BKAOYEHNS:
nokasaHuii  (nogo3peBaemoro, rnoTeprnesLlero, CBUAETENs,  3KCnepTa,
cneumanincTa), 3ak/ito4eHnin (3KecnepTa, CneynanncTa) B 3NeKTPOHHO-LM$GPOBOM
dopmMe; BeLLecTBEHHbIX [A0Ka3aTe/lbCTB B 3/IeKTPOHHO-U1$POBOA dopme;
NPOTOKONOB C/IeACTBEHHbIX W CyAeOHbIX AENCTBUA B 3N1eKTPOHHO-LNPPOBOK
dopme.

8) TMpaBoBoe npocseweHme. PITT Ha MXB «MHCTUTYT 3aKoHOAATebCTBA
n npasoBo MHopMauumm Pecnybnunkn KasaxctaH» MUHUCTEpPCTBa HOCTULMN
Pecnybnunkun KazaxcraH (aanee - N3MN) Ha NpoTaXeHN MHOroNeTHel NcTtopum
ABNAETCA BepHbIM WHCTPYMEHTOM TrOCyAapcTBa B peanusaumn OAHOW U3
OCHOBHbIX 3a/la4 OpPraHoB CTULNK - 0becrneyeHnss MPaBoBOM NponaraHabl.

C 2018 roga Ha 6aze W3MWN dyHKUMOHMpPYET oOHNanH-Bepcus Zan.kz,
nMerLLan Bce HeOH6XoAMMble MHCTPYMEHTbI 418 paboTel ¢ HIMA. B TekyLiem rogy
JaHHas cucTeMa 6yAeT ycoBepLUeHCTBOBAHA, YTO MO3BOAUT CAeNaTb ee elle
bbICTpee N nHTennekTyanbHee, a MUHGOpPMaLMIO B Hell - 6onee AOCTYMHOMN.

Kpome 3TOro, Ha npegnpuaTnn GyHKUMOHMPYET He VMeroLas aHanoros
B (TpaHe npaBoBas WHPOPMaUMOHHas Cyxba, MpefocTaBnsoWas B
KPYr10CyTOYHOM pexume KOHCyNbTauuMm Mo BCEM MPaBOBbIM BOMPOCaM.
34eCb YMEeCTHO OTMEeTUTb, YTO rOCyAapCTBO YAenseT OrpoMHOe BHWMaHue
obecrneyeHMto OTKPbLITOCTVM TOCYAAPCTBEHHbIX OPraHoB, MpejoCcTaBAeHNIO
KayeCcTBeHHbIX U AOCTYMNHbIX A5 HaceleHUs OTBETOB Ha WX obpalleHus. Tak,
MNpaBoBas MHPOPMALMOHHAA Cnyxba OKa3biBaeT KOHCY/NbTauUUX NOCPeCTBOM
MHOXecTBa nMaowagok: no Homepy 119 - aAnA ropoAckux TenedpoHOB;
Whatsapp - A4/19 MOBWIbHBIX U WHbIX NAAaTGOPM; Ha carite MpeAnpuaTUs n
MunHUCTepCTBa IOCTULNK, B MUHPOPMAaLIMOHHO-NPaBOBOM CUCTEME «DiNeT.

CnepgyeT OTMeTUTb, B Lenax MoBblWeHUs 3¢PekTUBHOCTM paboThl
coTpyaHukoB Cnyxbbl, ¢ 2020 roja B WX [feATeNbHOCTb BHeApeHb!
WHCTPYMEHTbI, MO3BONSAOLLME NPefOCTaBAATb MOMb30BaTeNiM UMHPopMaLmto
B aBTOMAaTU4YeCKOM pexmme. TexHWyecku 3STO BbIMSAUT  ClefyoLwmm
obpa3oM: ros0coBor poboT obpabaTbiBaeT BXOAsLLME 3BOHKN MO HOMepy 119,
dopMUMpyeT OTUYETHOCTb, a aBHOE - B COOTBETCTBUM C 3aZdHHbIM anropuTMOoM
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nbiTaeTca onpeAennTb XapakTep BOMpoca U MpeAoCTaBUTb KOHCYy/bTauMio
caMoCTosATeNnbHO, 6e3 coeAnHeHUA C onepaTopom. [ina obyyeHus fAaHHOro
poboTa 3agelicTBOBaHa 6a3a 3HaHWIA, COCTOALLAA W3 KNKOYEBbIX C/I0B U WX
COOTBETCTBUSA onpeAeseHHOMyY oTBeTy. POpMMpPOBaHME 1 HanoJHeHe JaHHOM
6a3bl 3HaHWIN OCYLLECTBNAETCA Ha MOCTOAHHOM OCHOBe.

Mo aHanorMyHoOMy MpVHLUMMNY AeNCTBYeT U BupTyanbHbIA KOHCYNbTaHT.
OfHako npejocTaBaseMble KOHCyNbTaLuM OCyLLeCTBAATCA B MUCbMEHHOM
Buge. Kaxapli nosb3oBaTenb MHGOPMALIMOHHO-NPABOBOM CUCTEMbl «DAiNneT»,
Ha rNaBHOW CTpPaHWLe KOTOPOW pa3mMelleH BupTyanbHbI KOHCYNbTaHT, MOXeT
3a/,aTb eMy CBOM BOMPOC U MONYy4YUTb MOMEHTa/lbHbI OTBET, - B C/ly4ae ero
Hannuusa B 6ase 3HaHUIA.

MofbITOXMBasA BCe  BbILIEN3/IOXEHHOE, MOXHO  YyTBepXAaTb,  4YTO
BaXXHYK pPONb B OnpejeneHUs NpPUOPUTETOB W 3aKOHOMEPHOCTeN pPa3BUTUS
HaLUMOHaNbHOro npaBa B HOBbIX YC/IOBUAX, OTBejeHa COBPEMEHHO
tOPUANYECKOA AOKTPUHE, MOCKO/bKY BblpaboTaHHbIe ek TeopeTnyeckune
OCHOBbI, HayYHble KOHLeNUMM MOryT CNOCO6CTBOBAaTL CO34aHNIO ONTUMAbHOM
MOZEeNI MexaHM3Ma NPaBOBOro Pery1MpoBaHns OOLLEeCTBEHHbIX OTHOLLUEHWI B
chepe 1CNoNb30BaHUA LMGPOBLIX TEXHOOMMA.
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